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PAN-AMERICANISM AND IMPERIALISM 
By B. Lockey 


Professor of History, University of California at Los Angeles 


Pan-Americanism and imperialism appear to be mutually exclusive. 
Whether they are so in effect is a matter of definition. Neither term in cur- 
rent usage conveys a precise meaning. Pan-Americanism fails because it 
has not yet emerged into a distinct and easily recognizable form, and im- 
perialism because it has evolved in the course of history through a variety of 
forms from which a doubtful choice must be made. In the one case the 
problem is to decide what meaning, and in the other, which meaning. The 
“what” is the more difficult to determine, since new concepts such as Pan- 
Americanism acquire meaning with time and circumstance. It is not strange, 
therefore, that the attempts at formal definition have thus far proved un- 
satisfactory. Not even the genus to which Pan-Americanism belongs has 
been agreed upon. One author calls it an advocacy, another an idea, another 
a sentiment, and still others an aspiration, a tendency, or a doctrine. Obvi- 
ously it does not fall indifferently into all these categories. If it is a senti- 
ment merely, it is less than a doctrine; if it is a doctrine it is more than a 
tendency ; and to call it a tendency is not the same as to say it is an aspiration 
or an idea. Moreover, none of these classifications when considered sepa- 
rately seems to fit the case. 

The concept, it may be, is not susceptible of exact classification. One other 
suggestion, however, is worthy of consideration. Twenty-odd years ago, 
Secretary of State Robert Lansing called Pan-Americanism a policy—an 
international policy of the Americas. Implicit in this view is the assumption 
of an agency of continental scope capable of formulating and promoting the 
policy. The assumption may have been of doubtful validity at the time 
Lansing made his statement, but today that objection does not hold. The 
international American conferences, however ineffective their early efforts 
may have been, now undoubtedly formulate policy. They do more. They 
create the machinery for carrying the policy into effect. 

If, then, the existence of a Pan-American policy be admitted, does it follow 
that the concept policy is the genus of which we are in search? Apparently 
not, for the policy of the Americas is an effect back of which lies Pan-Ameri- 
canism as the cause. That is, Pan-Americanism is anterior to, and more 
inclusive than, any definitely charted course, or declared principles, or estab- 
lished organs for common action. It is a force productive of policy, not policy 
itself. The only way to understand the nature of this intangible force is to 
observe its concrete manifestations in policy. It will be convenient, there- 
fore, to employ the term policy as if it were in very essence the genus of Pan- 
Americanism. 
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What is this policy of the Americas? It is a course of action adopted by 
the independent states of the New World with a view to the establishment of 
continental unity on the basis of certain recognized principles which may be 
stated briefly as follows: the independence and equality of the American 
nations; community of political ideals; } non-intervention; the settlement of 
inter-American disputes by amicable means; no conquest; and codperation 
to achieve the common aim. These principles are deeply rooted in continental 
thought. Leading statesmen of both Americas have repeatedly asserted 
them, and the international conferences have confirmed them by numerous 
declaratory acts. International in scope, the policy rests on national founda- 
tions; that is, it rests on the individual policies of the states comprising the 
Pan-American group. Thus it is the individual policy of each to promote 
the general policy of all. 

The principles of the policy express, it is true, the ideals and not the invari- 
able practices of the American nations. If the ideals and the practices are 
too much at variance, Pan-Americanism may become a mockery. This is 
particularly true if the practice of the United States, the most powerful of the 
nations concerned, is inconsistent with the ideal. It is essential, therefore, to 
inquire whether this greatest of the American nations does in fact respect the 
independence and equality of its neighbors, whether it refrains from inter- 
vention in their affairs, whether it is disposed to settle its disputes with them 
without recourse to force, whether it abstains from conquest at their expense, 
and whether it genuinely codperates with them to achieve common aims. In 
short, it is essential to know whether the United States, while professing re- 
spect for the individuality and well-being of its neighbors, in reality seeks to 
dominate them for its own selfish ends—whether it pursues the course of 
Pan-Americanism or that of imperialism. 

The real course is one of imperialism, say some observers. Precisely what 
these observers mean is not clear, for they do not define imperialism. What 
does the term signify? Its meaning must be sought in empire. Without 
empire, actual or intended, there can be no imperialism. If the empire al- 
ready exists there must be measures for maintaining it; if it does not yet exist 
there must be measures for creating it. The measures for maintaining or 
for creating empire constitute policy—the policy of imperialism. Thus two 
policies appear: the policy of Pan-Americanism and the policy of imperial- 
ism. The one is expressly intended to create and maintain a community of 
equal, codperating nations; and the other is intended, presumably, to create 
and maintain anempire. The two policies, the two courses of action, lead in 
different directions. In which of these directions does the United States 
move? It cannot move in both at one and the same time. It cannot serve 
two masters. 


1 Whatever the appearance to the contrary, the peoples of the New World are attached to 
the democratic ideal. Governments come and go, but the ideal remains as the unifying 
principle. 
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If the policy of the United States is to create or maintain an empire, what 
is the nature of this empire? What is the nature of empires in general? 
History furnishes many examples. They fall into two classes: first, states 
with vast accretions of heterogeneous outlying areas; and second, more com- 
pact states whose chief ruler happens to bear the title of emperor. Of this 
second class the New World provides some examples in the empires of Des- 
salines and Christophe in Haiti, of the Pedros in Brazil, and of Iturbide and 
Maximilian in Mexico. Possessing no dependent territories, these empires, 
so-called, were in no external respect different from the other American states 
that existed contemporaneously with them. The very title of emperor by its 
historical associations has acquired a connotation of excessive and arbitrary 
power. Hence the use of the term imperialism as an antonym of democratic 
or constitutional government. For example, the departure from strictly 
constitutional procedure in the United States during and immediately after 
the Civil War has sometimes been characterized as imperialism. The fashion 
of the day is to describe this phenomenon as dictatorship. The imperialism 
with which we are concerned is not of this sort. It seems to derive from the 
empires of the expansive type. 

Empires of this description have flourished in every age of recorded history. 
Those that exist today are vaster and more powerful than any that have gone 
before. Of all modern empires the Roman is the prototype. Its essential 
characteristics were three: first, the central Roman state exercising the 
imperium; second, the outlying conquered territories—Spain, Gaul, Britain, 
Asia Minor, etc.; and third, control over these areas through the agency of 
Roman governors and Roman armies. It is worth noting that the early ex- 
pansion of Rome by the progressive conquest of neighboring peoples until the 
greater part of Italy was united under one central authority did not constitute 
empire. This was the process of creating a national state, if we may use the 
modern terminology. It should be observed also that the larger Roman con- 
quests were of peoples, and not of thinly settled or vacant lands. Nor did the 
Romans migrate to any considerable extent into the conquered outlying areas. 
That process, if it is controlled by the parent state, is colonization and not 
imperialism. Respect for the great historical example from which the very 
term empire is derived requires that these facts be remembered. 

The empires of the sixteenth and seventeenth centuries—if the interesting 
examples of the Middle Ages may be passed over—were of a somewhat differ- 
ent type. They are usually described as colonial. Yet, in two important 
respects they follow exactly the Roman pattern. First, the parent states 
achieved the requisite unity and strength to exercise the imperium; and sec- 
ondly, they acquired, as did Rome, distant territorial possessions. In respect 
to the most notable of the characteristics of the Roman Empire—the control 
over alien peoples—the resemblance in most cases was not striking. Portu- 
gal, for example, devoted itself primarily to trade and colonization. It did 
not rule over teeming millions in the Far East nor in Africa. In those quar- 
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ters it was content to dominate small areas about the trading stations to 
which its vessels resorted for their precious cargoes; and in Brazil it directed 
its activities not to the government of native races but to the establishment 
of its own people and its own culture in a new environment. England and 
The Netherlands followed much the same procedure. In the Orient they 
entered into competition with the Portuguese for commercial supremacy, and 
elsewhere they preferred trade and colonization to the conquest and rule of 
native races. Both, however, were to establish in the course of time empires 
of the Roman type. 

France established in the seventeenth century an empire much like those of 
England and The Netherlands. Spain alone approximated the Roman model. 
Though it was not indifferent to trade and colonization, it made veritable 
conquests. Mexico, Guatemala, New Granada, Peru, and the Philippines 
were as truly the provinces of Spain as Gaul or Spain itself ever were of Rome. 
Nor is the similarity confined to conquest and control. It extends to the 
common survival of the conquered peoples and to the lasting impress left 
upon them by the dominant Powers. Obviously imperialism of this sort is 
different from the movements that resulted in the transference of peoples and 
institutions to a Massachusetts, a Virginia, a Quebec, a Buenos Aires, or a 
Cape Colony. Yet the Roman element in the overseas activities of Portugal 
and The Netherlands and of England and France was sufficient to justify the 
use of the term “empire” to describe the composite structure erected by each 
in its sphere of action. 

The empires created in the sixteenth and seventeenth centuries suffered a 
great decline in the eighteenth and nineteenth centuries. In their place new 
and more powerful empires have risen. The most recent, officially declared 
less than two years ago, is not only like the Roman, it is Roman. Rome 
today is the seat of the imperium as it was in the time of the Caesars, and the 
recent conquests have followed with remarkable fidelity the pattern set by 
the ancient predecessor. About the meaning of imperialism deduced from 
this example there can be no doubt. And so it is with most of the other ex- 
isting empires. The Netherlands, building on the foundations laid in the 
seventeenth century, succeeded in the nineteenth in bringing the Dutch East 
Indies under its complete domination. It is an empire in the Roman sense. 
France, with its millions of subjects spread over enormous areas in Africa 
and Asia, is likewise a true empire. Belgium is another example. The 
population of its African domain is greater than that of Belgium itself and 
the area is nearly eighty times as great. Nor is this disparity exceptional. 
It is a characteristic of all present-day empires as it was of the Roman model. 

The British Empire cannot be characterized with like simplicity. From 
its exceedingly complex structure no precise notion of British imperialism 
can be drawn. The relation of the United Kingdom to the different parts 
varies as the parts themselves vary. To the self-governing Dominions the 
relation is one thing; to India it is another; to the other Asiatic possessions it 
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is another ; to the Caribbean colonies it is another; and to the African depend- 
encies it is still another. In respect to the first of these relationships, im- 
perialism does not apply. An essential element is lacking. There is no 
subordination between the United Kingdom and the self-governing Domin- 
ions. This group of states is, as it has happily chosen to call itself, a com- 
monwealth of nations. We must search elsewhere for British imperialism. 
It exists in divers forms in the relation of the United Kingdom to the vast 
aggregate of dependent states and territories. In India, it appears to be 
developing in the direction of less and less subordination; in the West Indies, 
it remains of the seventeenth century colonial type; and, in Africa, where 
native races are subject to British rule, it is more nearly of the Roman pattern. 
We may now inquire into the nature of the alleged imperialism of the 
United States. Some writers maintain that it dates back even to the first 
English settlement on American shores. Since imperialism is a policy, it 
could hardly have existed before a nation capable of formulating and directing 
the policy came into existence. Was the United States from the beginning of 
its independent existence anempire? It had, to be sure, territory lying beyond 
the bounds of the constituent members of the Union, but that territory was 
wholly unlike the outlying areas of true empires, since it was marked from 
the beginning for admission into the Union on a basis of equality. Nor did 
the presence of a relatively small Indian population give it the character of 
an imperial domain. Many of these Indians, it may be admitted, were un- 
willing subjects of the United States. To reason from that to empire leads 
to confusion. On this basis every national state becomes an empire, for all 
national states in the course of their development have been compelled to 
incorporate to greater or less degree recalcitrant elements of the population. 
We must conclude, therefore, that the United States in the early years of its 
independence was not, under any proper definition of the term, an empire. 
Even so, perhaps the policy of the United States was from the beginning to 
create anempire. Witness the additions of territory at the earliest opportu- 
nity. Did not the annexation of Louisiana and the Floridas make of this 
nation an empire? Not if our definition of empire is valid. Louisiana and 
the Floridas possessed at the time they were purchased a sparse population, 
a goodly portion of which was already American. These areas were con- 
tiguous and they were more intimately related to the United States than 
imperial provinces ever are related to the dominant Power. Given the terri- 
torial form of government and then erected into states, the new acquisitions 
were in the end fully incorporated into the Union. That was a process of 
national growth, a process of expansion, not of imperialism. So it was with 
the subsequent annexations. Nowhere was there any considerable alien 
population. Texas, with a population predominantly American, took its 
equal station among the older states; California was admitted with little 
delay; and the rest of the ceded territory was marked for ultimate statehood. 
To inject the question of ethics serves only to confuse the issue. Let it be 
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admitted that the conduct of the United States in respect to some or all of the 
annexations was not above reproach. Does it follow that the reprobated 
acts were imperialistic? Wrong may be done in the interest of national 
growth as well as in the interest of imperial growth. It does not conduce to 
clear thinking to make imperialism do duty as an opprobrious epithet. Im- 
perialism is a question of fact and not of ethics; and likewise expansion is a 
question of fact and not of ethics. Here the purpose is not to assess right and 
wrong, but to determine whether the United States is, or ever has been, an 
empire. Certainly it had not become an empire as the result of these vast 
acquisitions. Nor did the United States pursue its policy of expansion with 
a view to the creation of an empire at some future time. It had the choice 
between nationalism and imperialism. It is well known that at the close of 
the Mexican War there was some sentiment, in the United States and in 
Mexico as well, for the annexation of the whole of Mexico.” If that idea had 
been carried into effect the United States would have been converted at once 
into an empire, for it would have had under its rule several millions of alien 
people. All of the conditions of empire would have been fulfilled. The 
choice, and it seems to have been a deliberate choice, was against the creation 
of such an empire. 

The dozen years immediately following the Mexican War were character- 
ized by the strange obsession known as “Manifest Destiny.” Yet the 
exuberance of that period resulted in no further expansion. Nor did the ter- 
rible years of civil war permit of any additions to the national domain. The 
experience of the conflict demonstrated, however, the desirability of naval 
outposts, particularly in the North Pacific and in the West Indies. To meet 
the need in the Pacific, Secretary of State Seward revived an earlier scheme 
for the annexation of Alaska. Successful in achieving his purpose in that 
quarter, he turned his attention to the Caribbean, where an opportunity 
seemed to offer in an apparent desire on the part of the Dominican Republic 
for annexation to the United States. The negotiations which Seward initi- 
ated to effect this end were continued in the administration of President 
Grant. Though the President himself lent the proposal the weight of his 
fame and the prestige of his high office, he could not induce the Senate to give 
its approval. The Senate may have been moved in some degree by partisan 
rancor. It was moved more powerfully no doubt by its belief that the Do- 
minican Government’s proffered annexation did not represent the real desires 
of the Dominican people, toward whom the duty of the United States, as 
Charles Sumner phrased it, was as plain as the Ten Commandments.2 Sum- 
ner and his colleagues in the Senate feared, moreover, that one annexation 
would lead to another; that, in effect, the Dominican annexation would be 
the first step in the creation of an empire. Like objections did not hold in 


2 For an interesting discussion of this subject, see an article by E. G. Bourne in the Annual 
Report of the American Historical Association for 1899, pp. 155-169. 
8 See speech delivered in the Senate on Dec. 21, 1870, Complete Works, XVIII, 292. 
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respect to Alaska. The obligations of “good neighborhood”—again in Sum- 
ner’s phrase—did not apply to that trackless waste. 

To some minds the Spanish-American War in its objects and results pro- 
vides indisputable evidence of American imperialism. It provides in fact 
the most convincing proof to the contrary. The United States had in 1898 a 
magnificent opportunity to lay the foundations of an empire, if it had so 
desired. Spain’s possessions in the New World and in the Far East fell into 
the hands of the armed forces of the United States without difficulty. A 
considerable body of opinion, both lay and official, desired to have the gov- 
ernment embark frankly upon an imperialistic career; but the idea did not 
prevail. From the beginning the Congress committed itself as far as Cuba 
was concerned by declaring that the people of that island “are, and of right 
ought to be, free and independent.” It was expected by some observers 
abroad and perhaps by the imperialists at home that a way would be found 
to evade the obligation implicit in that declaration. The imposition of the 
Platt Amendment as a condition precedent to the withdrawal of the American 
troops may have left the impression that the evasion had been accomplished. 
Cuba, despite the restrictions, took its place in the family circle of nations, 
where the subordinate parts of an empire are not welcome. Moreover, the 
Platt Amendment, proving to be a constant source of friction, has been 
abrogated; * and if anything more needs to be done to prove that the United 
States really desires that Cuba shall be in the fullest sense free and inde- 
pendent, that too, no doubt, will be done. 

The Philippines present an analogous case. No declaration of policy, it is 
true, accompanied our seizure of those islands, but when such a declaration 
was finally made, in the Jones Act of 1916, it was couched in these terms: 
“. . . It is, as it has always been, the purpose of the people of the United 
States to withdraw their sovereignty over the Philippine Islands and to 
recognize their independence as soon as a stable government can be estab- 
lished therein.” 5 That declaration of purpose is now in the process of ful- 
fillment under another act of Congress passed in 1934. Ten years after the 
date of this act the sovereignty of the United States over the Philippines will 
come toanend. Whatever may have been the aims of some of our statesmen 
or the hopes of some of our people, the sum total of our relations with those 
distant islands denies rather than affirms imperialism. 

Puerto Rico, like the Philippines, was ceded to the United States at the close 
of the Spanish American War; unlike the Philippines, it has never been given 
the promise of independence. Though its area is not great, its population is 
more than a million anda half. Here, then, on a small scale, are the apparent 
conditions of empire; that is, an outlying territory inhabited, indeed satu- 
rated, by a population whose language, culture, and institutions are different 


‘By a treaty signed at Washington, May 29, 1934. See this Journat, Supp., Vol. 28 
(1934), p. 97. 
5 Statutes at Large of the United States, XLVIII, 456. 
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from those of the dominant country. Yet in area and population Puerto 
Rico is insignificant compared with the United States. If a swallow does not 
make a summer, neither does one small island make an empire. Alaska and 
the Hawaiian Islands cannot be added to it to swell its amount, for they are 
Americanized areas already seeking admission as states. If the other Ameri- 
can islands in the Caribbean and the Pacific be added there still is no empire 
in the proper sense of the word. These lesser islands are not even way sta- 
tions to empire. They are outposts of national defense. Puerto Rico is 
different. If it is unhappy under its present relation to the United States, 
that relation will in the course of time be changed to one satisfactory to the 
Puerto Ricans. A people who deeply believe, as the people of the United 
States believe, that governments derive their just powers from the consent of 
the governed will see to that. 

The asserters of imperialism contend, however, that the empire of the 
United States is not confined to definitely annexed areas. It embraces vastly 
more, they say. They enumerate: the Dominican Republic with such and 
such an area, so much population, so much trade; Haiti with such and such 
an area, so much population, so much trade; Nicaragua with such and such 
an area, so much population, so much trade; and so on the Caribbean round. 
These, they assert, are within the imperial domain. Add them to all the 
other dependencies, big and little, from Alaska to Wake Island, and from 
Liberia to Samoa. The result will be a very respectable empire. So it 
would be if the areas involved were really under the imperial sway of the 
United States. Alaska and some of the others that figure in the addition, 
clearly are not imperial territories. Furthermore, the Caribbean republics, 
the enumerators themselves admit, are not genuine dependencies: they are 
only “virtual” or “nominal” dependencies. To this, then, the empire of the 
United States is reduced: one or two real dependencies, little ones at that, and 
an indeterminate number of virtual dependencies. 

It remains to inquire why certain of the Caribbean republics are designated 
by some observers as parts of an empire of the United States. The explana- 
tion can be expressed in a single word: intervention. Not that these observ- 
ers are content to characterize the interference by using a word so clearly 
defined in public law; not that they are willing to withhold judgment as to its 
results; not that they accept any official declaration as to its ultimate purpose. 
They assume the object to be empire and point to the armed forces as the proof 
of empire. Withdrawal makes no difference. If the Marines are brought 
home today they will be sent back tomorrow. Empire, like Time, marches 
on. With it march the ghostly auxiliaries “virtual” protectorate and ‘nomi- 
nal” dependency. It is all very confusing. 

For this state of affairs the Government of the United States must take its 
share of the blame. The repeated interventions have aroused doubts on the 
one hand and fears on the other. That is not strange in a world where like 
proceedings have usually marked the course of empire. It is not strange 
that observers at home and abroad should fail to discern beneath the surface 


PAN-AMERICANISM AND IMPERIALISM 241 


a purpose as different from empire as day is from night—a purpose of assist- 
ing the weak to assume their proper station in the concert of the New World, 
and not a purpose of merging their sovereignty in that of the United States. 
Whatever the purpose, the performance has been bad. The interventions 
have been productive of more harm than good. Moreover, they have con- 
travened the Pan-American rule and the historic policy of the United States 
as well. Of all this, the Government and people of the United States seem 
now to be well convinced. If interference in the internal affairs of our neigh- 
bors is not yet entirely at an end, it is undoubtedly in the process of coming 
to an end. 

The accusers have, however, another leg to stand on. It is economic im- 
perialism. Here also is encountered extreme indefiniteness of meaning. 
How does this new imperialism differ from the historic kind? A close analy- 
sis may well leave one in doubt. According to some authorities the three 
essential elements are present: that is, the dominant state, the outlying areas, 
and control by the dominant state. The only difference appears to be in the 
underlying motives, or in the process of acquiring or exercising dominion. 
These are only differences in detail, the end being annexation as in the old 
imperialism. According to another view, the concept is more conveniently 
vague. The zmperium is a capitalistic combination of vast connections and 
international reach; the outlying areas embrace the whole field of trade and 
investment; and the control is a manifestation of power as sinister, as mysteri- 
ous, and as relentless as the source from which it emanates. This fanciful 
view of economic imperialism need not detain us. It is enough to say that it 
is set forth as an attack not primarily on imperialism but on capitalism. The 
purpose of this paper is not to discuss Pan-Americanism in relation to capital- 
ism. Its purpose is to discuss Pan-Americanism in relation to imperialism, 
and to that subject it must be confined. 

Despite difficulties and doubts, the search for the economic imperialism of 
the United States must be pursued. Like political imperialism, this kind of 
imperialism can only be understood in relation to empire. If there is an 
economic empire of the United States it must exist somewhere; it must have 
bounds; it must be open to view; and it must be subject to control, else it is 
no empire. The asserters of economic imperialism should be able to throw 
light on this point. If they be asked to do so, however, they are likely to 
revert first of all to the Marines and to virtual or nominal dependencies. If 
it be maintained that this is the old and not the new, the rejoinder is economic 
motive: bankers, loans, concessions and the like. If it is objected that what- 
ever the motive, the empire described is still political, and if evidence of 
economic empire pure and simple be demanded, the reply is likely to be more 
or less as follows: “Behold the billions of dollars of loans to the Hispanic- 
American countries, the oil interests in Mexico, the copper interests in Chile 
and Peru, the sugar interests in Cuba, the banana industry in Central Amer- 
ica, banks in numberless cities, and trade to correspond.” 

Despite this formidable array, the asserters of economic imperialism do 
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not contend that the whole Hispanic area is the economic province of the 
United States. They will readily admit some exceptions and if they are 
pressed they will admit more. These admissions leave the bounds of the 
empire very uncertain. This is disconcerting. It is impossible to detect the 
symbols of possession in a domain whose limits are unknown; and it is equally 
impossible to distinguish the agencies of control. Whoever insists on being 
shown some part of this economic province where the symbols of possession 
and the agencies of control are clearly in evidence will be taken back to the 
Caribbean; again the political empire. If, in despair of finding the marks of 
purely economic imperialism in the outlying area, one turns to the United 
States in search of the central directing authority, the result will be the same. 
The international combination, which will be suggested as the directing force, 
is unconvincing. Neither Wall Street nor any other national economic 
agency seems to gather into its hands the threads of supreme economic con- 
trol. The national government fails to meet the requirements. Despite 
innuendo, it does not, it seems, exercise the imperium in the interest of the 
varied and conflicting economic forces. If it does pretend to that function, it 
fails miserably. The economic province over which it is thought to have 
control sprawls in disorder, buying and selling freely, paying and defaulting 
at will, taxing without fear, and performing every other economic act without 
the slightest regard for its supposititious master. 

To contend that the United States is free from imperialism is not to contend 
that it is free from the evils often associated with imperialism. The evils 
exist without empire and doubtless empire can exist with few of the evils. 
The use of imperialism, especially where none exists, as a catch-all for every- 
thing hateful, leads to muddled thinking. In international relations, as in 
every other relation of life, terms ought to be employed as far as may be with 
scientific accuracy. If, for example, wrongs arise from intervention, inter- 
vention and not imperialism should be made to bear the blame. If absentee 
ownership is at the bottom of some economic ill, to talk of economic imperial- 
ism will not set matters right. If American capitalists employ unethical 
means to achieve their ends, it will do no good to stigmatize imperialism. If 
the strength of the United States overrides the just cause of a weaker state, 
the false ery of imperialism will bring no redress. So in numberless instances 
the mind is diverted from the real to an imaginary ill. Cure, if that is the 
object, would be more likely to follow correct diagnosis. 

Unfortunately to alarm the victim is quite as often the purpose. Across 
the Atlantic certain interests look with concern on the steady trend toward 
New World unity. They seem to see in American solidarity an obstacle to 
the attainment of their peculiar aims—aims which look to the reaping of a 
material advantage, to the accomplishment of a national ambition, to the 
imposition of a political system, or to the inculcation of a social philosophy. 
These non-American interests know that a contented, unfrightened, stable, 
unified America is not likely to look to them for social panaceas, for economic 
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security, or for political protection. Hence their cry of imperialism. Hence 
their constant warnings to the weaker countries of this hemisphere against 
the dangers that surround them; hence their repeated assertions that the real 
aim of the United States is empire; hence the fiction, endlessly iterated, that 
Pan-Americanism is a mask of imperialism. 

These alarms are not taken too seriously, either in the United States or in 
the other countries concerned. Foreign influences, it is well understood, will 
not determine the fate of Pan-Americanism. The New World states them- 
selves will determine that. They will decide whether mistrust, or self- 
aggrandizement, or petty jealousies shall stand in the way. They will decide 
—indeed they have decided—that there shall exist on this continent a union 
of equal, freely codperating nations. Consequently they are not deterred by 
the arguments of those who attempt to prove that the ideal has neither been 
realized nor can be realized. They know that the differences in language, 
culture, and racial characteristics, which are sometimes urged as obstacles, 
are not incompatible with international unity. They know that Pan-Ameri- 
canism imposes no economic or other restraint on the free exercise of national 
sovereignty. ‘They know that the fears, suspicions and hatreds that are sup- 
posed to actuate some of the states in their relations with some of the other 
states do not obscure the larger aims. They know that in Pan-Americanism 
lie the hopes of a continent. 

That Pan-Americanism was the choice of the United States rather than 
imperialism is a fact of great moment to the independent states of this hemi- 
sphere, and it may prove ultimately to be of vast significance to the world at 
large. If imperialism had been the choice, the map of the continent would 
have taken on a different appearance. The republics within the reach of the 
United States would have been absorbed, while those at a distance would 
have been driven to seek safety in foreign alliances. America would have 
become the meeting place of empires. Its vital principle would have become 
the balance of power and not a concert of nations; its frontiers would have 
been fortified; its vast area would have been overrun by alien armies; and 
its peace would have been disturbed by wars of alien origin. Happily the 
peoples of this continent do not confront any such situation. Secure under 
their separate flags, they are free to demonstrate to the world that nations 
can live together as good neighbors. 
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CLEANSING SOVIET INTERNATIONAL LAW OF ANTI- 
MARXIST THEORIES 


By Joun N. Hazarp 
Agent of the Institute of Current World Affairs 


No more acrid struggle raged in Soviet legal circles during the year 1937 
than that over the search for a suitable theory of international law. For 
eight years lawyers had turned to Eugene B. Pashukanis as the leading Soviet 
theoretician in this field, but today his position is gone, his books are banned, 
and he is called an enemy of the people. 

This is not the first occasion of a transition from one theoretician to another. 
Pashukanis himself had risen to prominence on criticism of the ideas of Pro- 
fessor Eugene A. Korovine, whose books? had made him the accepted theo- 
retician of the first decade of the revolution. After Pashukanis began his 
criticism, Korovine gradually recanted over a period of years, but not until 
1935 did he fully acknowledge his errors and adopt the new principles which 
had partly replaced his own ideas.” 

The repudiation of Pashukanis has been of a more violent and sudden sort, 
covering but a few months and resulting in the complete annihilation of his 
ideas as not alone harmful but as the ideas of the enemy. The field has been 
cleared for an entirely new interpretation. Critics have counseled against a 
return to Korovine’s earlier explanations as not fitting the needs of the day. 
To be sure, some of Korovine’s ideas which Pashukanis had denounced now 
seem to have been more nearly correct than the principles propounded by his 
critic, but writers demand a reworking of the whole subject. Only months 
after the first attacks on Pashukanis appeared did material begin to find its 
way into print hinting at an interpretation which jurists may now be willing 
to accept. When read in the light of previous theories these articles provide 
a suggestion as to the future progress of Soviet theoretical work in the sphere 
of international law. 

No theory in this field can be termed an official one, for each represents only 


1 Mezhdunarodnoe Pravo Perekhodnogo Vremeni (Moskva, 1924) [International Law of the 
Transition Period]; and Sovremennoe Mezhdunarodnoe Publichnoe Pravo (Moskva, 1926) 
[Contemporary International Public Law]. 

2 See letter of May 5, 1935, Sovetskoe Gosudarstvo (1935), No. 4, p. 171. Also see E. 
Korovin i L. Ratner, Programma po Mezhdunarodnomu Publichnomu Pravu [Program for 
International Public Law] (Moskva, 1936), p. 12. 

3 See M. Yakovlev i G. Petrov, Protiv burzhuaznykh teorti mezhdunarodnogo prava [Against 
Bourgeois Theories of International Law], Pravda (1937), No. 116 (7082), April 27, 1937, 
p. 3. Also see M. Rapoport, Protiv vrazhdebnykh teorit mezhdunarodnogo prava [Against 
Hostile Theories of International Law], Soveiskoe Gosudarstvo (1937), No. 1-2, p. 92. This 
issue was not distributed until September, 1937. 
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the opinion of a single legal theoretician or his school.* In consequence, 
Soviet jurists would hasten to explain in the present transition that it would 
be incorrect to say that the official theory of international law is undergoing 
achange. Communists point out that what has happened is no more than the 
exposure of theories presented by poorly trained self-styled Marxians and the 
acclaiming of principles propounded by persons better versed in funda- 
mentals. Even though this is but a transition within the unofficial scholastic 
world, it is calling forth such comment in the Party press that those who would 
understand the Soviet approach to international law cannot ignore it. 

Both Korovine and Pashukanis might present from their works statements 
showing a grasp of the essential idea of Marxian legal science: that law is a 
class tool, and international law as an extension of internal law must likewise 
perform its part in the struggle between classes.5 Although scattering this 
idea throughout their books, they did not formulate it concretely in their 
definitions, and today’s attacks show that the giving of a general impression 
is not enough. 

Pashukanis’ two major additions to Soviet literature on international law 
were in the form of an article on the subject in the Encyclopedia of the State 
and of Law, published in 1929,® and a textbook published in 1935.7 Com- 
parison of the two works shows that even the author himself had changed his 
theories over the years intervening between publication dates. 

Attempting in the earlier work § to define the substance of international 
law, he found it to be a struggle of capitalist states among themselves, or- 
ganized into several isolated competing state-political trusts in order to put 
into practice their rule over the proletariat and over colonial countries. In 
the textbook ® he varied this, although not essentially, to say that interna- 
tional law as practiced between capitalist states was one of the forms with the 
aid of which imperialist states carry on the struggle between themselves, con- 
solidating the division of booty, 7.e., territory and super-profits. He had 


‘See Eugene A. Korovine, book review, 49 Harvard Law Review (1936), p. 1392. 

5 For example—“ As the single source of international law in the first meaning of this term 
we recognize class (at a given stage in the historical process) consciousness of the ruling groups 
as the source of all existing law, including international law.’”’ See E. A. Korovine, Sovremen- 
noe Mezhdunarodnoe Publichnoe Pravo, pp. 8-9, cit. supra, note 1. Also—“The new quality 
which international law has acquired as a tool and formulation of the policies of the pro- 
letarian state is to be found in the fact that for the first time in history a state has appeared 
in the international arena where power belongs to the proletariat, a state which reflects the 
interests of the toilers and sees in the international solidarity of the toilers one of its chief 
supports.” See E. B. Pashukanis, Ocherki po mezhdunarodnomu pravu [Outlines for Inter- 
national Law] (Moskva, 1935), p. 18. 

For a documented non-Soviet interpretation of some aspects of this.period in the Soviet 
theory of international law, see T. A. Taracouzio, The Soviet Union and International Law 
(New York, 1935). 

6 See II Entsiklopediya Gosudarstva i Prava (Moskva, 1929-1930), p. 857. 

Op. cit., supra, note 5. 

8 See op. cit., p. 862, supra, note 6. 9 See op. cit., p. 9, supra, note 5. 
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retrogressed, for although some slight mention of the purpose of international 
law as a means of ruling the proletariat appeared in his first definition, he left 
out all mention of it in the second. Here it is pointed out that he made a 
great mistake, and critics castigate him for failure to show that the struggle 
of capitalist states, although having the outward manifestations of a division 
of profits and territory, is certainly not carried on with that as its ultimate 
aim. ‘Territory and profits would not be desired unless they performed some 
function and satisfied some need, and he is criticized for failing to show the 
underlying reasons for this fight for colonies. Explanation should have made 
clear that these struggles are the result of the crying need faced by every 
capitalist state to increase production, reduce costs, and satisfy the demands 
of its people, who are constantly being pauperized by a system which is no 
longer capable of meeting their needs. He failed to emphasize Lenin’s teach- 
ing that foreign policy cannot be separated from internal policy,!® and that 
international law as practiced by capitalist states in their relations among 
themselves is directed towards a consolidation of the ruling position of capital. 
New definitions will not be accepted unless they can cover the whole field and 
show the link between exploitation of the worker, the growing mass discontent, 
and the consequent search for new territory and new profitable relationships 
which may facilitate temporarily the dulling of this discontent by the satis- 
faction of popular needs at home through the exploitation of weaker and 
colonial peoples abroad. International law must be defined as class law in 
terms so simple and expressive that no one could possibly be deceived." 

The Soviet press has long rung with revelations of this character. Every 
Soviet reader knows of the conflict of British and Japanese interests in India 
and China, both states seeking colonial markets to make possible continued 
employment and lower cost mass production. Soviet readers find these ex- 
planations supported by Japan’s military advance into China where her con- 
flict with other imperialist Powers, long waged by peaceful tools of 
international law, at last broke out into the open so that all could see its na- 
ture. Soviet economists have linked these military moves with Japan’s de- 
teriorating internal economy bringing with it the increasing discontent and 
unrest of the masses. The Soviet reader finds simple proof of the theoreti- 
cian’s argument that foreign policy is shaped to fit the demands of the 
struggle between the classes, and that international law as the tool of that 
policy is no more than a reflection of class conflicts calling for some attempts 
at solution. 


10 ‘There is no more erroneous nor harmful idea than the separation of foreign and internal 
policy.’’ See leading article published in Pravda (1917), No. 81, June 27 (14), 1917. Also 
published in Leninskit Sbornik (Moskva, 1935), Vol. 21, p. 66. While the article was un- 
signed, the editors of the Sbornik have reached the conclusion that beyond a shadow of a 
doubt Lenin was the writer. See idem., pp. 60-61. 

11 Taracouzio draws this general conclusion, although Soviet jurists would not now concur 
with his formulations. See op. cit., p. 12, supra, note 5. 
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In considering the next step, and treating of international law as used not 
between capitalist states alone, but by the Soviet Union in its relations with 
the imperialist world, Pashukanis set forth a definition which is now the butt 
of criticism. In the Encyclopedia * he called the law used in these relation- 
ships a temporary compromise between two antagonistic class systems—a 
compromise concluded when the bourgeois system can no longer secure for 
itself absolute control and the proletarian-socialist system has not yet con- 
quered the field. For him it was a law between classes, and as such he 
thought that it might be termed a law of the transition period. Here he was 
treading perilously close to a law above class and having a palliative effect 
upon the class struggle. He is criticized because this definition concealed 
the class nature of law. He saw the error himself, for in his later publications 
he repudiated the first theory by saying that international law as used in the 
relations between the Soviet Union and imperialist states was not a compro- 
mise but one of the forms in which the struggle between the two systems flows 
along.1* He saw it as a struggle between two different and opposed eco- 
nomic and social systems, and as reflecting the basic fact that the whole 
world is breaking into two camps, capitalist and socialist. Now he is criti- 
cized because he merely stated the conflict as between systems and did not 
declare in unmistakable terms the class aims distinguishing these systems.'* 
Any definition in the future must contain an explanation of the contrasting 
basic class interests which international law is serving in the soviet social- 
ist state and in the imperialist capitalist states or it will not meet the demands 
of today’s critics. 

Soviet writers find a wealth of illustrative material on this point in the 
Spanish conflict. Every Soviet reader knows of the maneuvers within the 
League of Nations, led, on the one hand, by Italy and her bloc supporting the 
landlord, Church, and wealthy bourgeois elements, and, on the other hand, by 
the Soviet Union supporting the democratic groups—the worker, peasant, 
petty bourgeois and intellectual elements. Both sides rested their actions on 
alleged principles of international law, but writers find the basic contrasting 
class interests so near the surface that their influence upon the use of interna- 
tional law norms is apparent. Soviet readers have little trouble in drawing 
the conclusion that international law is being used to further class aims, and 
from that point the step is short to call it in substance class law. 

Any writer cannot limit his explanation to the importance of class inter- 
ests in the formulation of international law as used in these relationships be- 
tween the Soviet Union and other states. He must go further and show how 
these class interests have developed so far within recent years as to bring 
about a change in the substance of international law as used by imperialist 


12 See op. cit., p. 862, supra, note 6. 13 See op. cit., p. 17, supra, note 5. 

14 See Taracouzio, op. cit., p. 3, supra, note 5. The author does not, however, analyze the 
facts supporting the Marxian contention that before the proletarian revolution all states 
were slaveholding, feudal, or bourgeois dictatorships. Marxian authors will be required to 
make this analysis before they will now be accepted for Soviet students. 
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states even among themselves. He must show the increasing class conflicts 
within France and England and link them to the policy of these states in per- 
mitting Japan to begin her advance into Manchuria unchallenged, even 
though it occurred in violation of all the principles which international law 
held sacred at the time. He must explain that French and British ruling 
groups reckoned on a stronger Japan as an Eastern thorn in the side of the 
only socialist state. He must review the attitude of a certain part of the 
French and British press which has looked on in Spain without objection 
while a kindred economic class began its fight to regain its lost control while 
violating all of the rules formerly generally accepted by French and British 
leaders as the norms of international law. 

Pashukanis’ errors as to the substance of international law were serious, 
but critics find even more dangerous his treatment of the form of interna- 
tional law applied by the Soviet Union. Quite in the face of Professor 
Korovine’s theory that the Soviet Union had brought with it a new form of 
international law which he dubbed the international law of the transition 
period,!® Pashukanis saw no change in form at all. He was merciless in his 
criticism of Korovine, saying that no new form had been created, but that 
quite the contrary was the case in that the Soviet Union was applying many 
forms analogous to those applied by capitalist governments.1® He called 
attention to the Soviet espousal of generally accepted principles, such as the 
exchange of diplomatic representatives, the immunity of diplomatic persons 
and correspondence, and the use of international treaties as proof of his 
thesis. At the same time he recognized that in substance the law was class 
law even though he did not put this into his definitions. To explain the con- 
tradiction of bourgeois form and socialist substance, he outlined the theory 
that the exterior similarity of forms does not stand in the way of the Soviet 
foreign policy differing in principle from the policy of any capitalist state. 
He thought that in many cases one and the same form might be used with 
different class aims, and for different class purposes.1* 

Korovine had previously pointed to the innovations practiced by the So- 
viet Union in her international relations—to the refusal to recognize capitu- 
lations and extraterritoriality in Turkey, Persia, Egypt and the Far East, 
to the reclassification of ambassadors and ministers as equally ranking rep- 
resentatives of the Soviet Union, to the creation of the trade delegation de- 
manding rights of diplomatic immunity, to the advocacy of complete and 
general disarmament, to the espousal of the right of self-determination, and 
to non-aggression pacts. These innovations had led Korovine to the conclu- 
sion that form had changed with substance, and that when international law 
became a tool of the proletariat it was no longer even in form the same inter- 
national law used before. He had good Marxian theory to support him, for 
dialectic materialism rests one of its corner-stones upon the principle that 


18 See Sovremennoe Mezhdunarodnoe Publichnoe Pravo, p. 8, cit. supra, note 1. 
16 See op. cit., p. 16, supra, note 5. 17 See idem, p. 17. 
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form and substance progress together. A change in form must of necessity 
follow a change in substance.4® Even some non-dialectic materialists had 
long ago recognized that such a change occurs.}® 

Pashukanis, fearing apparently that a negation of the continuation of old 
forms would lose for the Soviet Union the protection afforded by diplomatic 
immunity and the exchange of representatives, as well as other privileges con- 
ferred by established international law, was loath to claim a change in form.?° 
The innovations introduced by the Soviet Union did not seem to him to 
amount to an evolution of international law, a change from bourgeois to 
socialist law after having passed through a transitional period. 

He overlooked the philosophical meaning of a change in form, and, being 
without a philosophical turn of mind, he struck out against any statement 
defining a change. This same approach was used by him in his treatment 
of Soviet municipal law, which he declared to be bourgeois in form although 
socialist in substance.?!_ That error had led to his misinterpretation of the 
principle of the withering away of the state, and by this error he proved to 
Soviet administrators the practical danger in what may have appeared 
earlier to be only a tempest over theories. While his errors in the field of 
international law do not have as immediate practical danger as the error in 
the field of municipal law, they are nevertheless criticized because of po- 
tential harm. 

Critics now point to this threat of harm by declaring that Pashukanis’ 
line on the indentity of form and substance was an attempt to prove that 


Soviet legal forms were merely the successors of bourgeois legal forms. They 
find this approach an attempt to subordinate Soviet policy to the practice of 


18 “Substance and form are in dialectical unity: one grows into the other, one manifests 
itself in the other, the development of one depends upon the development of the other. 
Hegel says that form is substance converted into form, and substance is form converted into 
substance. Therefore, form is not passive in the process of development: as an essential 
element of substance, form actively reacts upon the course of development of substance and 
upon its modification.”” See Dialekticheskit i Istoricheskit Materializm (Chast 1), Kollektiv 
Instituta Filisofii Komakademii pod rukovodstvom M. Mitina [Dialectic and Historical Ma- 
terialism (Part 1), by the Collective of the Institute of Philosophy of the Communist Acad- 
emy, working under the direction of M. Mitin.] (Moskva, 1933), p. 179. 

19 “The customs, beliefs, or needs of a primitive time establish a rule or aformula. In the 
course of centuries the custom, belief, or necessity disappears, but the rule remains. The 
reason which gave rise to the rule has been forgotten, and ingenious minds set themselves to 
inquire how it is to be accounted for. Some ground of policy is thought of, which seems to 
explain it and reconcile it with the present state of things; and then the rule adapts itself to 
the new reasons which have been found for it, and enters on a new career. The old form re- 
ceives a new content, and in time even the form modifies itself to fit the meaning which it has 
received.’”? See Holmes, The Common Law (1881), p. 5. 

20 See op. cit., p. 15, supra, note 5. 

21For criticism of this aspect, see P. Yudin, Protiv Putanitsy Poshlosti «1 Revizionizma 
[Against Confusion, Platitudes and Revisionism], Pravda (1937), No. 20 (6986), Jan. 20, 
p. 4. Also see P. Yudin, Sotsializm i Pravo [Socialism and Law], Bolshevik (1937), No. 17, 
Sept. 1, p. 31. 


250 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


bourgeois international law. They link it with the attempt of Trotsky and 
Zinoviev to bring the Soviet system down to the level of the capitalist system. 
Pashukanis’ theory is thought to be dangerous because it would require the 
U.S.S.R. to delimit its foreign policy by that order of relationships which im- 
perialist states adopt for the purpose of consolidating the hegemony of im- 
perialism. Theoreticians now demand recognition that the Soviet Union 
has developed a new form of international law, so that the Soviet Union may 
be free to develop its own forms and use them as it finds necessary in its strug- 
gle to prevent war. This policy has borne fruits in the pact defining aggres- 
sion, in the increasing number of non-aggression pacts, in the tendering of 
cultural, medical, and technical aid to backward neighbors, and in the spon- 
sorship of international policing of troubled zones. 

Pashukanis is criticized not only for his errors in the realm of general theo- 
ry, but also because of his espousal of specific principles long controversial 
in international law circles. He is now particularly belabored because he 
called the principle of rebus sic stantibus “healthy.” Critics announce that 
this amounts to support of the German declarations to the effect that various 
previous treaty obligations are no longer binding due to the changed condi- 
tions resulting from the faits accomplis with which the Germans have 
presented the world. Pashukanis’ views are in direct conflict with the oft- 
repeated demand of the Soviet Commissar for Foreign Affairs that any change 
in existing obligations occur only with the approval of all parties con- 
cerned, as was the case at Montreux, 1936, when refortification of the 
Straits was considered. 

In reading that unilateral application of the principle of rebus sic stantibus 
is not acceptable to Soviet theoreticians, an international lawyer may ask 
whether Pashukanis was also wrong in citing with approval acts of the 
French National Assembly of 1790 annulling certain Bourbon treaties.”* 
This principle had been used in framing the instructions given the Soviet 
delegation to the Genoa Conference of 1922 as to the argument to be used in 
explaining the government’s refusal to honor Tsarist debts.?* 

In 1922 it was argued that after a class revolution conditions change to 
such an extent that the new class cannot be expected to pay the very debts 
contracted to keep the old order in the saddle in the face of revolutionary 
pressure from beneath. There is no reason to believe that this argument 
has lost its support within the Soviet Union, and the conclusion presents 
itself that this part of Pashukanis’ theory was correct and that his error lies 
in failing to distinguish between the usual application of the principle and re- 
pudiation after a class revolution of obligations contracted to prevent that 
revolution. The very fact that German lawyers cite Pashukanis in support 
of their repudiation of World War obligations is taken as a measure of the 

22 See op. cit., p. 864, supra, note 6. 


23See Materialy Genuezskoi Konferentsit [Material of the Genoa Conference] (Narko- 
mindel, 1922). 
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danger of Pashukanis’ theory, especially at a time when the Soviet Union is 
struggling for strict observance of international agreements as the last bar- 
rier against world-wide war. 

As a parting shot, critics suggest that they are substantiated in their 
claim that Pashukanis mouthed socialist phrases while espousing bourgeois 
ideas because of his explanation as to the source of international law. In 
the Encyclopedia ** he advocated the theory propounded earlier by Profes- 
sor Korovine that international law arose with exchange between tribes in 
preclass tribal society. This would mean that class elements need not be 
present in international law, and, in consequence, it would negate the basic 
principle of Marxism that all law has been and will continue to be class law. 
Pashukanis saw this basic error himself and discarded this interpretation in 
the textbook,?° in which he declared that the earliest international law ap- 
peared with the earliest class society, 7.e., with the development of the slave- 
holding state which grew out of the tribal civilization of primitive man as 
division of labor and acceptance of the concept of private property strati- 
fied society into classes. With this change he brought himself more nearly 
into keeping with Marxian theory, but his delayed correction is not helping 
him with his critics today, for they still decry the error of his first position. 

With these criticisms in mind, the American lawyer may piece together 
the elements which Soviet theoreticians are now demanding in any treatment 
of international law. They are declared not as new elements but as princi- 
ples as old as Marxism. The need for reémphasis today arises from the fact 
that they had been lost sight of as theoreticians distorted and concealed 
them. Soviet jurists demand that the errors of the past be corrected. 

The author of the future must show in no uncertain terms the definite 
class nature of international law as practised by bourgeois states, outlining 
in detail the connection between internal and foreign policy. He must 
explain that both are directed towards consolidation of the rulership of the 
bourgeoisie and the suppression of the proletariat. He must make clear 
what the Marxian defines as the difference between the policies of the work- 
er’s socialist state and the bourgeois imperialist state and show by concrete 
example how international law relations between these states and the Soviet 
Union are those of class conflict. He must show how the Soviet Union uses 
and creates principles of international law to serve the worker’s socialist 
state and to advance constantly its position at the expense of the imperialist 
states trying to bring about its annihilation. 

Most certainly of all he must make clear that the Soviet Union has de- 
veloped its own forms and is not merely using bourgeois international law. 
This will involve explaining that the change in substance has caused form to 
change as well in accordance with the principles of dialectic materialism. 
The future theoretician must show that the Soviet Union is unfettered in its 
choice of forms and in its ingenuity in developing new ones, and as illustra- 


*4 See op. cit., p. 865, supra, note 6. 25 See op. cit., p. 20, supra, note 5. 


252 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tions of that creative genius there must be an outline of the Union’s additions 
to the body of international law. 

Throughout the whole of any future discussion, the writer must reémpha- 
size the struggle for peace which is being waged by the U.S.S.R., and show 
how this struggle rests upon the sanctity of treaties and the observance of 
international obligations. 


THE CHARGE OF PIRACY IN THE SPANISH CIVIL WAR* 


By Raovut GENET 
Directeur de la Revue internationale francaise du droit des gens 


Among the numerous problems of an international interest which have 
been raised by the Spanish war, there is one which has attracted the attention 
of jurists to a lesser degree than certain others, such as the question of the 
recognition of belligerency, or that of non-intervention. Yet this problem 
is not without interest from a strictly juridical point of view, for it poses 
an important question of terminology and, at the same time, permits the 
clarification of a notion which, although simple, clear and formerly well 
understood, has been so obscured by erroneous thought that it is difficult 
to realize that its actual meaning seems to have been lost by our contempo- 
raries. The problem to which we refer is that of piracy, and it is as a result 
of the misunderstanding and distortion of this term that the civil war in 
Spain has first come to be inscribed in the annals of maritime warfare. 

Since Spain is the extreme point of the European continent and an exposed 
peninsula whose shores are washed on one side by the Mediterranean and on 
the other by the Atlantic, war upon its territory has necessarily given rise to 
problems of a maritime nature. The major part of the problem of non- 
intervention grows out of the peninsular character of the country, inasmuch 
as it is the supplying of the contending parties by sea which the Powers have 
especially undertaken to submit to control. If this non-intervention should 
be replaced in the near future by an attitude of neutrality declared by these 
same non-intervening Powers, as it might logically and legitimately have 
been many months past, this neutrality would be effective within the field 
of maritime neutrality, except in the case of Portugal and France, the sole 
nations with land borders contiguous to Spain. In view of the avowed in- 
tention of the insurgent authorities of Salamanca, supported by superior sea 
force and translated into action by unequivocal declarations of blockade 
which have been rigorously applied, the principles and rules of maritime 
warfare with regard to blockade would be applicable as soon as third states 
admit, in law or in fact, that the adversaries are acting in the character of 
belligerents. 

It is not surprising, therefore, that the word “piracy”’ has been used in 
speaking of the Spanish conflict, since piracy is essentially an act of a mari- 
time character. And it is not surprising that the present writer, among 
others, has had the occasion to point out the erroneous use of this term,' 


* Translated from the French by courtesy of Professor Lawrence Preuss, University of 
Michigan. 

1“TLa qualification de ‘pirates’ et le dilemme de la guerre civile,”” 3 Revue internationale 
frangaise du droit des gens (1937), pp. 13-25. 

In addition to the older works on piracy, some of which are cited in the writer’s Droit 
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which is here employed in a wholly false sense, since the acts which are 
qualified as piracy today represent an unjustifiable extension of the meaning 
which has been attached to the term from time immemorial, an extension 
which is now so well established in our juridical vocabulary that the best 
writers do not hesitate to use it. As best proof of this we may offer the use 
of the term by an eminent jurist, one of the most distinguished contemporary 
French specialists in international law, and a man justly reputed for his 
intellectual probity. He makes the statement that “‘since [the Nationalists] 
were not yet recognized as belligerents, [the] blockade [which they have de- 
clared] must be considered wholly irregular and assimilated to an act of 
piracy.”’? This, in our opinion, is entirely incorrect in fact and in law. To 
take the very hypothesis envisaged by the eminent jurist, a blockade applied 
by the insurgents to vessels of its Spanish adversaries or to those of third 
states would be, at most, an act of rebellion. It would never be an act of 
piracy for, as we hope to show later, it does not embrace the constituent 
elements of the act of piracy which the experience of centuries has permitted 
us to define and to list in the catalogue of criminal actions. We may add that 
to misqualify the act of rebel as that of a pirate is to assume a singular re- 
sponsibility, since one thereby passes from the municipal sphere and con- 
sequently from the sanctions provided and enforced solely by the internal 
law of the state, to the incomparably more severe sanctions provided by 
international law. A rebel, in fact, is subject only to punishment by the 
authority against whom he rebels, and to the extent to which that authority 
is in a position to exercise its right; the pirate, on the other hand, is beyond 
the pale of the ius gentium, is an outcast from mankind, an international 
criminal who may be pursued, destroyed or captured by any vessel, public 
or private. 

This preliminary observation suggests the fundamental importance of 
questions of terminology in any juridical discussion. From the lowest local 
tribunal to the highest international jurisdictions, the magistrate who is 
invested with the function of stating the law in applying it is aware that one 
of the gravest preoccupations that rest upon the conscience of the judge is to 
weigh with infinite care the terms of his decision. He must ensure with the 
utmost scrupulousness that a given term shall include only the strict idea 
which may and should be comprised therein, both quantitatively and quali- 
tatively, in order that his thought should be rigorously defined and that no 


maritime pour le temps de guerre (1937), p. 184, n. 265, see the Draft Convention on Piracy, 
with comment, prepared by the Harvard Research in International Law and reproduced in 
this JourNaL, Supp., Vol. 26 (1932). Among recent writers upon the subject, see Carl 
Schmitt, “Der Begriff der Piraterie,”’ 4 Vélkerbund und Vélkerrecht (1937), pp. 351-354; 
R. Sandiford, ‘‘Les guerres civiles internationales et le droit maritime,’ 3 Revue interna- 
tionale frangaise du droit des gens (1937), p. 113 ff.; and George A. Finch, ‘Piracy in the 
Mediterranean,” this JouRNAL, Vol. 31 (1937), pp. 659-665. 

? Louis Le Fur, “La guerre civile d’espagne et le droit international,” Revue politique et 
parlementatre (1936), pp. 385-598. 
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later interpretation should, unknown to him, falsify or weaken his intention. 
Here, within the domain of international law, it appears an especially serious 
matter to misconstrue, even involuntarily or by repeating a growing and 
mischievous tradition, a term so important as that which designates the 
criminal action of the pirate. It has seemed to us that in protesting against 
a veritable abuse of language, our voice, however modest, might be heard, 
and that an effort might be made in the future to reserve the term of “‘pirate”’ 
to qualify and to stigmatize those criminal acts alone which national and 
international morality, both public and private, have condemned since the 
most remote times, and which have an established definition permitting of 
no error or confusion. 

Everyone will recall the efforts made ten or fifteen years ago to attribute 
the qualification of piracy to certain illicit actions committed at sea. It 
was a few years after the terrible war which had thrown the entire world into 
a state of confusion, and in the course of which, for reasons into which we 
shall not enter here, surface vessels and especially submarines belonging 
to one of the belligerent Powers, engaged in a merciless and barbarous de- 
struction of ships of all flags and categories which were supposed to be fur- 
nishing their adversaries with supplies. This had already been spoken of as 
a war of privateering, although it was again incorrect from the standpoint of 
terminology, in order to define in a sense which would incite to disapproval 
this sort of desperate and merciless conduct of a belligerent brought to bay.* 
It was certainly not a privateering war, and to assimilate to a privateer the 
conduct of a ship which destroyed for the sake of destruction and whose sole 
aim was to spread terror along the sea lanes, was to vilify unjustifiably an 
historic and legitimate method of combat which is, in our opinion, entirely 
defensible. Furthermore, privateering implies a motive of gain or personal 
profit which was not present in the minds of the authors of these unpardon- 
able torpedoings. 

Nevertheless, it was with the high intention of ultimately and finally con- 
demning such acts in the future that the proposals known as the Root resolu- 
tions were incorporated in the treaty relative to the use of submarines signed 
at Washington on February 6, 1922.4 These proposals declared guilty 
of piracy and made punishable as such every individual who had violated the 
rules applicable to surface vessels in seizing and destroying merchant ves- 
sels, whether or not he was acting under formal instructions. The well- 
known recommendations of the Grotius Society concerning the status of 
submarines, December 8, 1917, carefully guarded against such an error of 
qualification. In the eleventh and final article they laid down the principle 
that ‘‘the officer responsible [for the destruction of a merchant vessel] shall 
be considered as a war criminal and subjected to punishment when he shall 


3See J. Louvard, La guerre sous-marine au commerce (1934), which retains this false 
terminology. See also the writer’s Droit maritime (cited above), and especially p. 126 ff. 
‘This JourNAL, Supp., Vol. 16 (1922), p. 57. 
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have been captured.” The notion of ‘‘war criminal” is a confused one, and 
the crumbling of the provisions of the treaties of 1919-1920 has not contrib- 
uted to its clarification; it would be still more confused had the traditional 
qualification of ‘‘pirate’”’ been applied to the notion. The Havana Conven- 
tion on Maritime Neutrality of 1928,5 which adopted certain parts of the 
treaty signed at Washington, February 6, 1922, did not take up the idea of 
inculpation of piracy for violators of the rules of maritime warfare; and the 
Treaty of London, April 22, 1930, Part IV of which established the positive 
law of the subject ® and was renewed by the protocol signed at London, 
November 6, 1936,’ did not find a place for the Root recommendations. 
One may conclude that at the present time it is no longer a question of treat- 
ing as pirates those who infringe the rules regarding seizure and destruction 
at sea; this represents an advance in clarity of language and of juridical 
ideas. During the negotiation of the treaty signed at Washington, France 
(which, however, did not ratify) had contended that the commanders of 
submarines could not be held personally responsible for orders which they 
had received from their hierarchic superiors. It may be noted in passing that 
England probably thought the same, since, not long ago, certain war-time 
commanders of German submarines were cordially welcomed by their British 
colleagues, who assured them that they did not deem them responsible for 
the execution of orders received from their Admiralty. One could find no 
better demonstration of the fact that a commander who commits a repre- 
hensible act within the limits of his express instructions cannot be a pirate. 

If a pirate is not that, it is perhaps time that we should ask what is the 
criterion of a pirate; and, that criterion having been discovered, we may re- 
turn to the events in Spain in order to see whether one may speak of piracy 
with reference to various acts ascribed to the Spanish insurgents or even to 
vessels of an undetermined nationality. 

What, then, is a pirate? A pirate is, in general terms, a ship, or, if one pre- 
fers, the commander of a ship, which is engaged on the sea and in a profes- 
sional manner in attacks against property and persons. Piracy, therefore, 
presupposes the combination of three essential and inseparable elements: 
(1) an act of criminal violence; (2) an illegal attempt against goods or persons 
(with its implicit corollary, the animus furandi); and (3) a menace directed 
against the security of general commerce (aggravated, also implicitly, by 
voluntary repetition of the action and persistence in the condition). Finally, 
the scene of the piratical action is necessarily the sea. Whether this in- 
cludes also territorial waters will not be discussed at this point, since doc- 
trinal views upon this subject are not in accord. Logically, it would seem 
that piracy could be committed only on the high seas, over which no state 
has jurisdiction. 

When we have added that the ship engaged in acts of piracy is zpso facto 


5 This JouRNAL, Supp., Vol. 22 (1928), p. 151. 
§ Tbid., Vol. 25 (1931), p. 63. 7 Tbid., Vol. 31 (1937), p. 137. 
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denationalized, that is to say, withdrawn from the authority of any state 
whatever, we shall have delimited the main contours of the characteristics 
of the pirate and shall have constructed a positive criterion of the notion of 
piracy. As we have written elsewhere, ‘‘one does not become a pirate by 
mere intent alone; there is a strict status of piracy. Within its limits one is 
a pirate; outside of them he is not.” § 

The pirate is ‘‘the bandit of the sea.’’ Although ideas do not gain in being 
excessively schematized, if one wished to reduce to a minimum the elements 
of the notion of piracy, one would almost be able to say that, as in the case 
of a privateer, it is the animus furandi that is the essential mark of the pirate. 
But in spite of this similarity, privateering is radically different from piracy, 
since the former is a military act. The privateer, although he scours the 
sea, does so with his national colors flying, and acts against the enemy of his 
country in the course of a declared war by virtue of a commission which he 
holds from his sovereign or chief of state. If it were not to commit an abuse 
of terms, we might almost describe the privateer as a pirate engaged in a 
public and legalized war. Consequently, there is no piracy without the 
animus furandi, and it is indeed impossible, even for the most disordered 
imagination, to conceive of a ship which would suddenly attack merchant 
vessels for the pure pleasure of shooting at a target, without committing acts 
of violence and rapine, and would send them to the bottom with no motive 
whatever. This would be the act of demented persons, but it would not be 
piracy, for piracy is assassination or armed robbery committed upon the sea 
by a vessel, that is, by a seditious parcel of the national territory inhabited 
by an association of malefactors, upon another ship and the goods or persons 
which it carries. 

An Italian author, whose special competence in subjects of international 
maritime law is well recognized, has crystallized these observations in the fol- 
lowing formula: ‘Piracy, in the strict sense, consists of acts of violence com- 
mitted upon the sea for the purpose of robbery and depredation by a vessel 
which is not under the jurisdiction of a recognized state; the pirate is con- 
sidered as an outlaw and an enemy of humankind.” ® 

One may perhaps object that although the French law of April 10, 1825,’° 
concerning the safety of navigation and maritime commerce, speaks of piracy 
in the first title, it nevertheless goes far beyond our criterion in its charac- 
terization of piracy. In fact, there are two overlapping ideas in this text 
which, it must be remembered, is merely one of internal law reserved for 
internal use. It contains acts of authentic piracy (ex jure gentium) and acts 
assimilated to piracy either because they resemble it or have a certain con- 
nection with it, or because the legislator was at a loss to know where to place 


*“La qualification de ‘pirates’ . . . ”’, loc. cit., p. 22. 

* Roberto Sandiford, Diritto marittimo di guerra (4th ed.), p. 29. 

© Text in “A Collection of Piracy Laws of Various Countries,” prepared for the Harvard 
Research in International Law and printed in this JouRNAL, Supp., Vol. 26 (1932), p. 964. 
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these acts in a precise juridical category without creating a new crime. In 
the case of these assimilated acts, therefore, the accused is prosecuted and 
condemned as though he were a pirate. If one examines Article I,” for ex- 
ample, he will readily note that the legislator of 1825 had in view the hidden 
intent of the criminal: why has the suspected vessel not been furnished with 
documents which establish the legitimacy of its expedition; why does the 
commander possess two or more commissions from different foreign Powers, 
if the vessel, its crew or its commander have no intent to commit harmful 
acts against life or property? Passing to Article II, paragraphs 1 and 2, we 
find the very criterion of piracy: “outside of a state of war,’’ “acts of depre- 
dation or of violence . . . against ships of a Power with which France is not 
at war.’’ Likewise, in Article IV, paragraph 2, which provides against the 
surrender of a ship to pirates by a member of the crew. But, on the other 
hand, the hypothesis envisaged in Article IV, paragraphs 1 and 2, and Article 
IV, paragraph 2 (surrender to the enemy) are not acts of piracy, properly 
speaking, but crimes of forfeiture, of rebellion or high treason. It is only 
because of the needs of repression and by reason of their common character 
as crimes relating to ships and capable of being committed at sea, that these 
acts are here assimilated to piracy. The schedule of penalties which follows 
will fully demonstrate this, if there is need. 


1 The pertinent parts of the law are the following: 

“Article 1. The following shall be prosecuted and condemned as pirates: 

“1. Every individual belonging to the crew of any ship or vessel whatsoever, armed and 
navigating without being or having been equipped, for the voyage, with passport, crew list, 
commissions or other documents proving the legitimacy of the expedition, 

“2. Every commander of a ship or vessel which is armed and carries commissions issued 
by two or more different powers or States. 

“Article 2._ The following shall be prosecuted and condemned as pirates: 

“1, Every individual belonging to the crew of a French ship or vessel who commits with 
armed force acts of depredation or of violence, either against French ships or ships of a 
Power with which France is not at war, or against the crew or cargo of such ships; 

“2. Every individual belonging to the crew of a foreign ship or vessel, who outside of a 
state of war and without being equipped with letters or marque or regular commissions, 
commits the acts aforesaid against French ships, their crew or cargo; 

“3. The captain and officers of any ship or vessel whatsoever who may have committed 
acts of hostility under a flag other than that of the state by which he has been commissioned. 

“Article 3. The following likewise shall be prosecuted and condemned as pirates: 

“1, Every Frenchman or naturalized Frenchman who, without the authorization of the 
king, accepts the commission of a foreign Power to command a ship or vessel armed for 
privateering; 

“2. Every Frenchman or naturalized Frenchman who, having obtained, even with the 
authorization of the king, the commission of a foreign Power to command an armed ship or 
vessel, commits acts of hostility against French ships, their crew or cargo. 

“Article 4. The following also shall be prosecuted and condemned as pirates: 

“1, Every individual belonging to the crew of a French ship or vessel, who, by fraud or 
violence against the captain or commander, takes possession of the said vessel; 

“2. Every individual belonging to the crew of a French ship or vessel who surrenders the 
same to pirates or to the enemy.” 
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Testa, in citing by way of example the slave trade, which did not constitute 
the crime of piracy by the law of nations, although certain legislative texts 
already condemned it as such, very judiciously said that ‘‘Some nations re- 
gard as acts of piracy certain practices condemned by their own special 
legislations. In such cases the qualification results only from an assimalation, 
and, since it is made only by virtue of internal laws, it applies only within the 
jurisdiction of the state which considers it as such. Consequently, it creates 
no rule for nations which do not accord the same importance or the same 
signification to these acts.”’ 2 And Sandiford states: ““The attempt has been 
made to assimilate to piracy various other illicit acts imputable to private 
vessels on the high seas, such as the traffic in slaves and arms, and the destruc- 
tion or the damaging of submarine cables, but they have a different juridical 
foundation. Likewise, certain states chose, during the Great War, to con- 
sider the actions of German submarines as piracy. But since these sub- 
marines acted under the orders and the responsibility of a sovereign state, 
such an assimilation was devoid of any foundation.” ¥ 

But, in all strictness, one might still conceive of the assimilation of the act 
of a slave-trader or of one who damages a submarine cable to piracy, for the 
greater part of the constituent elements of such a crime are to be found in 
their acts, whether the criminal act is directed against a human being or 
against private property. This becomes a difficult assimilation if it concerns 
(and here we return to the situation in Spain) the act of the insurgent who 
engages in open combat with the government in power, if civil war, as Vattel 
states, takes place ‘“‘between a body of the citizens on the one hand, who have 
some reason for taking up arms . . . and the sovereign, together with those 
loyal to him on the other.’”’“ Is the situation changed because a part of 
these insurgent citizens carry on their rebellious activities on board public 
or private vessels? On land, as on the sea, we are in the presence of what is 
at first a rebellion, which may, however, rapidly become an insurrection. 
Between the two there is only a difference of degree: insurrection is rebellion 
raised to a national scale. 

A recent example of rebellion has been furnished us by the exploit of the 
crews of the Portuguese despatch-boat and destroyer Alfonso de Albuquerque 
and Dao, who, having mutinied at the instigation of ““Red” propagandists, 
imprisoned their officers and descended the Tagus on September 8, 1936, 
with the intention of joining the Spanish Loyalist fleet. They did not get 
far, for the river forts compelled their surrender.® The act of these sailors 
was in no sense piracy, and would not have been even if their exploit had been 
entirely successful and the vessels thus removed from Portuguese sovereignty 
had been taken over into the ranks of the Loyalist fleet. One might hope 


” Le droit public international maritime, p. 94. 

8 Diritto marittimo (cited above), p. 30. 

4 Le droit des gens, Bk. III, Ch. 18, Sec. 292 ff. 

18 2 Revue internationale frangatse du droit des gens (1936), p. 164. 
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that in this event one of the beneficiary ‘“‘governments,’’ whether that of 
Valencia, of Barcelona or of Santander, would have refused the gift of the 
mutinous sailors, for in accepting it they would likewise have accepted the 
opening for a splendid casus belli. 

A week after the beginning of the insurrectionary activities of July 18, 
1936, the Madrid Government announced in a decree of the Ministry ot 
Marine that ‘“‘the ship Almirante Cervera, belonging to the official naval au- 
thorities, has placed itself beyond the law in rising against the Government 
of the Republic, the sole legitimate power and representative of the national 
sovereignty.’’ Up to this point, the position of the Madrid Government 
apparently corresponds to the logic of the situation, but it becomes impossible 
to follow the course which it pretends to outline for other nations when it 
continues in the same text in saying that ‘“‘by reason of this act of high 
treason, the Government declares that the said warship is excluded from the 
navy, that it no longer has the right to fly the Spanish flag, and that its 
crew no longer belongs to the naval forces, and, [finally] that it is to be 
considered as a pirate vessel. . . .”’ ® 

If a third state, acting upon the invitation to pursue Insurgent Spanish 
vessels thus implicitly extended to it, should have undertaken to stop, to 
capture or to condemn such vessels, ‘in conformity with the rules of inter- 
national law governing the punishment of piracy,” it would have committed 
a reprehensible act, both from the standpoint of morality and from that of 
the duty of non-intervention in political differences which occur in another 
state. 

The Spanish Loyalists could have avoided the repetition of such a serious 
error had they examined the history of their own country. All students of 
international affairs will recall the incident of the naval frigates Almanza 
Victoria and Mendez-Nunez and the steamship Fernando el Catolico which 
rose in rebellion at Carthagena and were declared to be pirate vessels by a 
decree of June 20, 1873. Acting without prior agreement, the Governments 
of Great Britain, France and Germany issued similar instructions to their 
respective fleets as to the attitude to be taken with respect to this incident. 
The German and French naval commanders were expressly instructed not to 
interfere with the insurgent vessels so long as they did not endanger the lives 
or property of German or French nationals. The British commander re- 
ceived equivalent instructions.!” 

This is not the first time that rebellions, followed by insurrections, have 
occurred within a state, and it will certainly not be the last. Third Powers 
well know that ‘‘the sovereign never fails to stigmatize as rebels all subjects 
who openly resist his authority; but when the latter become sufficiently 
strong to make a stand against him, and to force him to make formal war 


16 The text of this decree, published in the Gaceta for July 27, 1936, is reproduced in the 
writer’s Droit maritime (cited above), p. 185, n. 270. 
17 See the writer’s “La qualification de ‘pirates’ . . . ’’, loc. cit., p. 20. 
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upon them, he must necessarily submit to have the contest called civil 
war.”’?8 It may be held to be definitely established by doctrine, positive 
international law and the constant practice of states, that it is absolutely 
impossible to consider and treat as pirates insurgent vessels and their crews. 
This established principle of the law of nations is supported by abundant 
authority. Perels, a specialist upon maritime law of the last century, said 
with regard to the above-mentioned Spanish incident of 1873 that ‘‘the naval 
commanders of non-intervening Powers will have no motive to treat such 
linsurgent| vessels as pirates, so long as there has been no criminal action 
against the peace of the seas within the meaning of international law”’;!® and 
Sandiford, who has already been cited, has recently stated that ‘‘the govern- 
ment against whom the insurgent vessels are armed is naturally impelled to 
view them as pirate vessels in order to justify acts of violence against them 
and their crews . . . ; [however], other states have no reason to adhere to 
a similar point of view, in the absence of a violation of their rights or of 
those of their nationals.’’ ?° 

This is also the point of view of positive international law. We may 
point to Article II of the Convention on the Rights and Duties of States in 
the Event of Civil Strife adopted at Havana on February 20, 1928, which 
provides that ‘‘The declaration of piracy against vessels which have risen 
in arms, emanating from a Government, is not binding upon the other 
States.’ 

Furthermore, this position is in accord with most evident teachings of 
state practice, and one could fill a volume with an enumeration of all the 
cases in the history of international law in which third Powers have refused 
to regard insurgent subjects or citizens as pirates. The Government of 
Brazil in 1873 and in 1877 refused to treat as pirates insurgent vessels: on the 
first occasion it concerned the Spanish ship Montezuma, seized by Cuban 
insurgents, renamed the Cespedes and employed to attack Spanish vessels 
in the Rio de la Plata; on the second it concerned the Argentine insurgent 
ship Portena. We may finally point to Article 423 of the British Queen’s 
Regulations,” in which it is provided that “In the case of an attack by a ship 
in the possession of insurgents against their own domestic government upon 
merchant ships belonging to its subjects, or upon its cities, ports, or people 
within the territorial limits of their own nation, Her Majesty’s ships have no 
right to interfere, except in the case mentioned in Article 421,% and in any 
such case the operation must be restricted to such acts as may be necessary 
to attain the precise object in view.”’ 

18 Vattel, op. cit., loc. cit. 19 Manuel de droit maritime international, p. 138. 

20 “Tes guerres civiles . . . ’’, loc. cit., p. 114. 

*! This JouRNAL, Supp., Vol. 22 (1928), p. 151. 

22 See also the cases of the Kniaz Potemkine, Clunet (1906), p. 951; and The Ambrose Light 
(D.C.N.Y., 1885), 25 F. 408. 23 Text in Perels, op. cit., p. 139, n. 1. 


*4 Art. 421 concerns the protection of British subjects by landing forces and their asylum 
on board British vessels. 
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These principles being consecrated by doctrine, positive law and state 
practice, it is not excessive to state at the conclusion of our observations con- 
cerning the notion of piracy, that the too frequent occasions upon which 
the term has been applied to acts of rebels or insurgents represent a veritable 
and regrettable abuse of language. Our discussion could now be completed 
had not the term “piracy”? been pronounced with reference to the Spanish 
conflict at an important international meeting. 

We refer to the Conference of Nyon of September 10, 1937, and to the 
arrangement which resulted from it on September 14,” a rare example of 
promptitude in the conclusion of a multipartite international agreement. 
The Spanish conflict had lasted more than a year when the British and French 
Governments announced that the situation which had arisen in the Mediter- 
ranean out of the repeated attacks by submarines against non-Spanish ves- 
sels had created an emergency which demanded prompt action against such 
acts of “piracy.’”’ On September 6, invitations which set forth the “‘in- 
tolerable” situation in the Mediterranean were addressed to twelve interested 
Powers: France, Great Britain, Albania, Italy, Greece, Germany, Egypt, 
Turkey, Yugoslavia, Bulgaria, Rumania and Soviet Russia. 

If piracy existed, one is led to ask in what manner the pirates manifested 
themselves and in what respect the acts condemned constituted piracy. In 
fact, if one takes the period between June 3 and September 8, 1937, for ex- 
ample, one can find at least thirty maritime incidents arising in the Mediter- 
ranean.” So great a number of “aggressions” might properly have caused 
grave concern to the interested states had not the seizures been perfectly 
legitimate and correctly carried out. In a civil war in which third states 
had had the grace to accord the usual rights of belligerency to the contending 
parties, these acts would have been legitimate. The naval action, whether 
Governmental or Nationalist, acquired an illicit character solely because the 
‘neutrals’ in the conflict had, for the most part, not yet taken a stand upon 
this fundamental question of the recognition of belligerency. 

Even before the Nyon Conference met, the British Cabinet, the French 
Ministry of Marine, and the Turkish Cabinet had instructed their fleets 
patrolling the Mediterranean to open fire at once upon any ship or airplane 
which attacked without notice. But there had also been alleged attacks by 
submarines, and it was for the purpose of combating this more insidious 
form of aggression that the Conference of Nyon met. 

As we have seen, the conference resulted in the signature, on September 
14, 1937, of an arrangement in which it was stated that 

Whereas arising out of the Spanish conflict attacks have been repeat- 


edly committed in the Mediterranean by submarines against merchant 
ships not belonging to either of the conflicting Spanish parties; and 


28 This JouRNAL, Supp., Vol. 31 (1937), p. 179. 
26 For an account of these incidents, see the ‘Chronique de la guerre d’Espagne,”’ 4 Revue 
internationale francaise du droit des gens (1937), p. 61 ff. 
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Whereas these attacks are violations of the rules of international law 
referred to in Part IV of the Treaty of London of April 22, 1930 with 
regard to the sinking of merchant ships and constitute acts contrary to 
the most elementary dictates of humanity, which should be justly 
treated as acts of piracy. ... 


the participating Powers decided upon the destruction of any submarine 
which should attack a ship in a manner contrary to the Rules of 1930 or 
which should be found in the vicinity of a position where such a ship had 
been attacked. They further agreed, with two reservations, not to send 
their own submarines to sea within the Mediterranean. 

In fact, during the period stated above, there occurred only six submarine 
attacks, and in the case of one, the Loyalist ship Ciudad de Cadiz, which was 
sunk by a Nationalist submarine near Tenedos on August 18, there is no 
mystery. The five other attacks were as follows: against the Ciudad de 
Reus (Loyalist) by an unknown submarine, August 31; the Paramé (French), 
August 13; the Tzmiriasev (Soviet), August 30; the Molakieff (Soviet), 
September 2; and the Havock (British), August 31. The Paramé and the 
Havock were not damaged; the Molakieff alone was sunk near Skyros; the 
Timiriasev disappeared near the Algerian coast and its crew were picked up 
by fishermen. The “‘pirate’’ attacks, in fact, were of little importance, and 
one might say that there resulted much ado about nothing, although the 
interested Powers were, of course, fully justified in taking precautionary 
measures. 

Did these attacks constitute piratical acts? One is obliged to reply in 
the negative and for the same reasons that made objectionable the inculpa- 
tion of piracy introduced by the Root resolutions of 1922 into a text of posi- 
tive international law. Certain of the determinant elements of the criterion 
of piracy are lacking. One can contend with the best show of reason that 
the Nyon accords would have lost nothing had they omitted the qualifica- 
tion of piracy in stigmatizing the rare exploits attributed to certain mysteri- 
ous submarines. The Powers, rightfully desirous of maintaining in the 
Mediterranean the order and security without which maritime life and inter- 
continental communication are impossible, could have attained the same re- 
sult in employing another terminology. This would have left to the ancient 
crime of piracy the distinguishing characteristics which it has possessed for 
many centuries, and would have clarified both juridical language and ideas. 
It would in no way have prevented the application of the most severe sanc- 
tions against the disturbers of the peace of the Mediterranean. 
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FOREIGN SHIPPING DURING THE SPANISH CIVIL WAR 


By NorMANn J. PADELFORD 


Professor of International Law, Fletcher School of Law and Diplomacy 


Among the problems most frequently arising in connection with insurrec- 
tions and civil wars, are those relating to the status of foreign vessels in the 
areas of hostilities, and the rights of contesting factions to interfere with 
such vessels. According to international rules of conduct gradually evolved 
during the nineteenth century and generally enforced in time of civil dis- 
turbance, contending factions enjoy the right to control the movements and 
activities of foreign shipping within territorial waters, but are not author- 
ized to go upon the high seas and there interfere with foreign vessels unless 
the states having jurisdiction over such vessels have recognized the bellig- 
erency of the contestants.? 

Notwithstanding the reiteration of these rules on numerous occasions 
during the contemporaneous Spanish civil strife since July, 1936,? and in 
spite of consistent protest by the states concerned, extensive interference 
with foreign shipping has taken place. This interference has been carried 
out in four ways: by surface war vessels stopping foreign vessels for visit 
and search according to the customary methods of naval practice; by the 
sowing of automatic contact mines; by unwarned bombings from aircraft; 
and by unwarned submarine torpedoings. 

Reference has already been made in this JouRNAL to molestation of the 
first type during the early part of the struggle. All attempts on the part of 
the Spaniards to legalize the large number of cases of visitation, search, and 
seizure,* and to obtain recognition of the legality of announced and de facto 
blockades,®> were met by protest and opposition, the British Government 
going so far as to provide active naval protection up to the three-mile limit 
for all British merchant vessels going to or coming from ports declared to 
be under blockade.® 


1 Wilson, G. G., “Insurgency and International Maritime Law,” this Journat, Vol. | 
(1907), p. 54; Wilson, G. G., in Naval War College, International Law Situations (hereafter 
cited as N. W. C.), 1902, p. 72; ibid., 1904, p. 39; 1912, p. 20; 1935, p. 82; Padelford, N. J., 
“International Law and the Spanish Civil War,” this JourNat, Vol. 31 (1937), p. 226 et seq. 

2 See statements quoted in New York Times, Aug. 21, Nov. 24, 26, 1936; March 24, Apr. 
2, 13, May 2, July 16, Aug. 27, 1937. 3 Padelford, loc. cit. 

4 20 British, 17 Russian, 7 Norwegian, 5 French, 4 Dutch, 3 Danish, and smaller numbers 
of vessels belonging to many other countries were reported to have been interfered with in 
this way between July, 1936, and March, 1938. 

5 London Times, Apr. 13, 15, 20, Nov. 29, 30, 1937. 

6 Jbid., Apr. 13, 15, 20, 21, 22, 24, 27, 29, Nov. 29, 30, Dec. 1, 8, 1937. The Naval Instruc- 
tions of Spain on the Right to Visit recognized the propriety of the position taken by the 
British and foreign governments: ‘‘1. Right of visit can only be exercised by belligerents: 
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The sowing or sighting of automatic contact mines began to appear in 
marine notices as early as September, 1936, and has continued during the 
hostilities.? Notwithstanding the dispersal (or alleged dispersal) of large 
numbers of mines on the high seas in the Mediterranean and the Bay of 
Biscay, only one foreign vessel is known to have been damaged by contact 
with a mine outside the three-mile limit,’ and only three foreign vessels 
have been damaged or destroyed inside that limit. While some of the mine 
fields reported may have been fictitious, the fact remains that mines were 
planted and floating upon the seas and that foreign ships and lives were not 
only endangered but were actually injured and destroyed. For all damages 
the Spaniards were held “strictly accountable.”!° The situation at one 
time was deemed so serious that the British Government contemplated mine- 
sweeping outside the three-mile limit." 

The first use of mines in time of civil warfare seems to have been in the 
Mississippi River operations during the American Civil War.” During the 
Spanish Civil War in 1873 it was reported that mines were laid at the mouth 
of the harbor of Bilbao. When asked whether the British Government 
would join that of France in preventing the laying of mines, Lord Lyons, 
British Ambassador to France, replied: “His Majesty’s Government con- 
sidered that as it would take no part in the internal affairs of Spain, His 
Majesty’s ships would not be warranted in interfering respecting torpedoes 
further than to require that due notice should be given so that British ships 
might receive timely warning .. .”1% The opposite policy was followed 
during the Brazilian insurrection of 1893 when the foreign naval command- 
ers stationed at Rio joined in demanding a cessation of hostilities while they 
searched the harbor for such devices.1* In the Cuban insurrection of 1898, 
the United States demanded satisfaction from Spain on the allegation that 
the United States battleship Maine had been blown up by a submarine mine 


hence it can evidently be only resorted to during international conflicts by one or other of 
the states at war, as also during internal civil or insurrectionary wars, when one or more 
foreign Powers have recognized the insurrectionary party as belligerents. In such circum- 
stances right of visit can be exercised by the mother country, but it is restricted to the 
merchant vessels of the nation or nations who have given this recognition, and who are for 
such reason in the position of neutrals.’”’ United States Foreign Relations, 1898, p. 775. 

7Such reports were contained in the Notice to Mariners issued by the United States 
Hydrographic Office; the bulletin of the same title issued by the British Admiralty; the 
French Avis aux Navigateurs; the Spanish loyalist Avisos a los navegantes. Publicacién 
semanal. Instituto y observatorio de Marina, Servicio hidrografica de la Armada; the Spanish 
rebel Publicacién provisional de avisos a los navegantes, Servicio hidrografico de la Armada. 
Buque-hidrografica ‘Tofino’ de la flota republicana. 

* London Times, May 14, 1937. ® New York Times, Feb. 26, Mar. 2, 5, 1937. 

10 Tbid., April 15, 1937. 11 London Times, April 14, 1937. 

2 Mahan, A. T., The Navy in the Civil War, Vol. 3, pp. 116, 118, 231, 232. 

% Lord Lyons to the British Office, Aug. 12, 1873. British Archives, F. O. 72/1392. 

“U.S. For. Rel., 1893, p. 75. 


e 
h 
d 
d 
1$ 
In 
e 
d 
it 
1€ 
U; 
1€ 
of 
d 
to 
nt 
it 
to 
er 
eq. 
ers 
in 
he 
ts; 


266 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


in the harbor of Havana.’® Mines were laid in the Gulf of Salonika during 
the Greek revolt of 1935, but no foreign vessels were damaged.1® 

In spite of the efforts of writers on international law and of the Hague 
Convention of 1907 to condemn the uncontrolled employment of automatic 
contact mines,!* these instruments of destruction have been generally util- 
ized by belligerents in all of the international wars since 1900, notice being 
customarily given to neutrals concerning the general areas subjected to 
mining. 

It is difficult to deny that the Spaniards had the right to anchor automatic 
contact mines within their territorial waters even if their belligerency were 
not recognized, provided they gave adequate notice to and established 
reasonable safeguards for foreign vessels.18 Considering, however, the in- 
ability of the contact mine to distinguish between friend and foe, and the 
ease with which such devices may be swept away from their moorings by 
heavy seas, there is no question but that the foreign Powers whose vessels 
were damaged were lawfully entitled to demand from the Spanish authori- 
ties reparation and satisfaction for all losses. 

A third type of interference with foreign shipping has been executed by 
means of aerial bombardment. Between July, 1936, and March, 1938, sev- 
enteen British, six French, three Italian and a large number of merchant 
vessels of other nationalities, together with eight foreign warships, were 
bombarded from aircraft without any warning and without efforts having 
been made to visit and search the foreign vessels either where located or at 


some adjacent port before subjecting them to attack. In view of the fact 
that belligerency had not been recognized and that therefore absolutely no 
right of interference existed at all, it is immaterial that heretofore the Powers 
have not found it possible to conclude an international convention governing 
the conduct of belligerent aircraft toward foreign vessels.1® Long-standing 
naval instructions forbid all Spanish war vessels even in time of war to 
direct armed force at a neutral vessel until normal methods of summons 


1% U.S. For. Rel, 1898, p. 1036. 16 New York Times, March 5, 7, 1935. 

17 Fauchille, P., Tratté de droit international public (Paris, 1922), Sec. 1316(2); Garner, 
J. W., International Law and the World War (London, 1920), I, pp. 336, 353; Hall, W. E., 
International Law (8th ed., Cambridge, 1923), pp. 640-641; Hyde, C. C., International Law 
(Boston, 1922), II, p. 414; Hershey, A. S., Essentials of International Public Law and 
Organization (rev. ed., New York, 1927), p. 643 n.; Mgller, Axel, International Law in Peace 
and War (Copenhagen, 1935), II, p. 188; N. W. C., 1913, p. 147, 1914, p. 112; Oppenheim, 
International Law (2nd ed., London, 1912), p. 190; Rolin, A., Le Droit Moderne de la Guerre 
(Brussels, 1921), II, Secs. 635-42; Scott, J. B., Resolutions of the Institute of International 
Law (New York, 1916), pp. 167, 178; Stockton, C. H., “The Use of Submarine Mines and 
Torpedoes in Time of War,” this JouRNAL, Vol. 9 (1915), p. 277; editorial comment, ‘‘Mines, 
Submarines and War Zones,” ibid., p. 461; N. W. C., 1914, pp. 100-138, 1933, pp. 99-110. 

18 It may be observed that none of the reports mentioned the existence of mines off Cape 
Creus where three foreign vessels were seriously damaged. 

19 Efforts to reach such a convention were made at Washington in 1922, The Hague ip 
1923, Havana in 1928, and London in 1930. 
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have proved ineffective in bringing a vessel to, for visitation and search.?° 
Protests and notes having failed to produce a cessation of such attacks, 
orders were given to the naval vessels of Britain, France, Germany and Italy 
to fire upon aircraft bombing their respective merchant vessels.** 

Following the unprovoked bombing of British, German and Italian naval 
vessels anchored in Spanish waters on May 24, 26, and 29, 1937, by Valencia 
airplanes,?? two agreements were reached by the four western European 
Powers for safeguarding their warships and for consultation in the event of 
further attacks. The first agreement was designed to effect an undertak- 
ing between the four Powers on the one hand, and each of the Spanish parties 
acting separately, on the other hand. According to the London Times, the 
substance of this agreement was as follows: 


(a) That the two parties should be asked to give a specific assurance 
that they will respect foreign warships on the high seas and elsewhere, 
and will take steps to see that their naval and air forces give effect to this 
assurance. 

(b) That, in order to avoid accidental attacks on or damage to foreign 
warships participating in the patrol when lying in the ports of either 
party, the two parties should be asked to come to an agreement with the 
four Powers on a list of Spanish ports to be made available for use as 
bases for their patrol ships and on a definition of the safety zones which 
should be established in those ports. 

(c) That the two parties should be informed that any infraction of the 
aforesaid assurances or any attack upon foreign warships responsible for 
the naval patrol will be regarded by the four Powers participating in the 
control as a matter of common concern; and that the four Powers, irre- 
spective of any immediate measures of self-defence considered necessary 
by the forces of the Power actually attacked, will immediately seek agree- 
ment among themselves concerning steps to be taken in concert, taking 
into consideration the views which the Government concerned is naturally 
entitled to express as to further appropriate measures.”* 


The second agreement related to the procedure of consultation, and ended 
with the provision that “if, failing agreement through consultation on con- 
certed action, the Power attacked decides to take independent measures, the 
other Powers will not share in the responsibility for such action and a new 
situation will have arisen necessitating reconsideration” of the whole matter. 

Unfortunately the June 12 agreements presently came to nought when the 
four Powers failed to come to a common viewpoint on the line of action to 
be taken in reply to a torpedo attack on the German cruiser Leipzig,?* and 


0 See Art. 4, Spanish Naval Instructions, U. S. For. Rel., 1898, pp. 775, 776. 

*t New York Times, July 23, 1936; Jan. 18, May 28, Aug. 27, 1937. 

*2 See London Times, May 15, 17, June 1, 4, 9, 18, 1937. See letter of Spanish Govern- 
ment to the Secretary-General of the League of Nations, Official Journal, July, 1937, pp. 
602, 603. The preponderance of evidence indicates that the Spanish contentions contained 
in this letter were baseless. 23 London Times, June 16, 1937. 

4 Tbid., June 21, 22, 1937. The German Government demanded the staging of a united 
naval display in Spanish territorial waters off Valencia, together with delivery of all Spanish 
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in view of the rejection by the Valencia government of the guarantee 
proposals.?5 

Further aerial bombings having occurred during the summer of 1937, an- 
other attempt was made to cope with the problem at the Nyon Conference in 
September. Following the conclusion of the arrangement regarding sub- 
marines, a supplementary agreement was signed by the ten states represented, 
which provided that any naval patrol vessel engaged in the protection of 
merchant shipping in conformity with the Nyon Arrangement, witnessing an 
aerial attack upon any non-Spanish merchant vessel in violation of the rules 
of attack on merchant vessels laid down for submarines in the 1930 London 
Naval Treaty, should open fire upon the aircraft.2* This agreement differed 
considerably from the earlier one of June 12, inasmuch as no guarantee was 
asked of the Spanish contestants, and no provision was made for consultation, 
while a special International Naval Patrol was created for the protection of 
all non-Spanish merchant vessels against unlawful attacks. 

Certain features of the Nyon Supplementary Agreement require underlin- 
ing. According to paragraph one, this instrument was made an “integral part” 
of the arrangement regarding submarines. By the terms of the submarine 
arrangement, British and French naval vessels were not authorized to engage 
in protective duty in the Adriatic and Tyrrhenean Seas. In the Supplemen- 
tary Agreement these patrol vessels were ordered to open fire upon aircraft 


submarines to the four Powers for neutralization for the balance of the strife. The custom- 
arily well-informed diplomatic correspondent of the London Times wrote on June 23, that 
none of the German proposals were ‘‘discussed in detail,’’ that there was never ‘‘an approach 
to an agreement on the naval demonstration,”’ and that the submarine proposition ‘‘never 
came within the scope of practical discussion.” The British and French proposed instead 
merely the sending of a protest to Valencia and the institution of an international commis- 
sion of inquiry to examine the facts of the case. 

In terminating the four-Power agreement and withdrawing from the International 
Naval Patrol off Spain, the German Government advised the British that: “The German 
Government, after being notified of the attacks on the cruiser Letpzig on June 15, and 18, 
have immediately informed the Powers engaged in the Spanish sea control that they are not 
willing to expose their naval forces, while entrusted with an international task, to further 
target practice off Red Spain. 

“The German Government have limited to a minimum the guarantee which had to be 
asked for the safety of the German ships in requesting a naval demonstration of the four 
control Powers in order thus to express a definite and obvious solidary warning. 

“Since the British and French Governments are not ready to agree even to this minimum 
request, the German Government regret to state that among the control Powers that spirit 
of solidarity which is an indispensable condition for the execution of the common interna- 
tional task is lacking. The German Government have therefore decided to withdraw 
finally from the Control Scheme.” London Times, June 24, 1937. The Italian note ex- 
pressed the same views. 

26 Text in L’Europe Nowvelle, Oct. 9, 1937, p. iv. 

26 The invitations to the Nyon Conference provided for discussion of both submarine and 
aerial attacks. Text in London Times, Sept. 7, 1937. 

27 League of Nations Doc. C.409.M.273.1937.VII; this Journat, Vol. 31 (1937), Supp., 
p. 182. 
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attacking merchant vessels anywhere in the “Mediterranean.” In view of 
the political considerations which lay behind the Nyon Conference, it seems 
probable that the term “Mediterranean” was to be understood as not including 
the Adriatic and Tyrrhenean Seas.28 Differentiation was made between the 
protective measures which might be adopted toward aircraft and surface 
vessels and those to be taken against submarines. According to the sub- 
marine arrangement, submarines seen or believed to have been guilty of 
torpedoing merchant vessels without warning were to be counter-attacked and 
‘Sf possible destroyed.” Against aircraft actually seen to have attacked a 
merchant vessel without warning and justification, the patrol vessels were 
directed to “open fire.” Against surface warships seen to be attacking non- 
Spanish merchant vessels, the patrol vessels were ordered to “intervene to 
resist’ further attack. Patrol vessels were given no mandate by the Supple- 
mentary Agreement to counter-attack aircraft or surface vessels with a view 
to their complete destruction. No provision was made for the capture of any 
offending craft or their personnel. 

No mention was made in either of the documents signed at Nyon of cases 
of merchant vessels being ordered under threat of force to deviate from their 
regular course into Spanish territorial waters for visitation and search. 
While controversy has prevailed over the right of aircraft and submarines to 
require deviation in time of public war,”?® there would appear to be no doubt 
but that deviation under duress by a craft belonging to or in the employ of 
the Spanish contestants was unlawful under the prevailing conditions, and 
hence to be resisted by the International Naval Patrol, even though no actual 
bombing, shelling, or torpedoing had been or was taking place. The preamble 
to the submarine arrangement expressly recited: “whereas without in any 
way admitting the right of either party to the conflict in Spain to exercise 
belligerent rights or to interfere with merchant ships on the high seas even 
if the laws of warfare at sea are observed . . .” 

Attention may now be turned to the fourth type of interference with 
foreign shipping, to wit: unwarned torpedoings by submarines.*® Submarines 
played a considerable part in the revolution in Greece in 1935, but the Spanish 
civil war marks the first time that they have been employed against foreign 
commerce on the high seas during civil strife. 

The total fleet of submarines possessed by Spain at the outbreak of hostili- 


*8 No convention has been adopted delimiting the geographical extent of the Mediter- 
ranean. See ‘‘Limits of Oceans and Seas” (International Hydrographic Conference, Special 
Publication No. 23, Monaco, 1928); Report of the Proceedings of the First Supplementary 
International Hydrographic Conference held at Monaco, 1929 (Monte Carlo, 1929), pp. 
187-189. 

*® General Report, Conference of Jurists, 1923, British Parliamentary Paper, Cmd. 2201, 
pp. 43-48; N. W. C., 1924, pp. 136-142; Moore, J. B., International Law and Some Current 
Illusions (New York, 1924), pp. 202-206; Spaight, J. M., Air Power and War Rights (Lon- 
don, 1924), pp. 465-473; N. W. C., 1930, p. 65. 

*° Finch, G. A., ‘‘Piracy in the Mediterranean,”’ this JouRNAL, Vol. 31 (1937), pp. 659-665. 
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ties in July, 1936, numbered twelve.*! The majority of the submarines are 
understood to have remained in the control of the Government, the insurgents 
securing possession of only three. Notwithstanding the division of the fleet, 
no insurgent vessels have been reported to have been torpedoed by sub- 
marines, while at least a dozen loyalist merchant and war vessels have been 
declared to have been torpedoed in widely-scattered areas of the Mediterra- 
nean including the Aegean Sea.3* Far more serious were the submarine at- 
tacks upon German,** British,®° and Russian °° warships and merchant vessels 
which took place during 1937 on the high seas and in foreign territorial waters. 
Had the British and French Governments been willing to accede to the sug- 
gestion of the German Government (following the attack upon the cruiser 
Leipzig in June, 1937)%7 and demanded that all Spanish submarines be handed 
over to the four Powers for neutralization and internment, the submarine 
attacks upon British and Russian vessels in August and September might 
never have occurred. Aroused by the submarine attacks, the Powers at first 
sought to deal with the situation by unilateral measures. The French Gov- 
ernment instituted a system of patrol and convoy along the north African 
coast.38 The British Government ordered all of its warships to counter- 
attack submarines attacking British merchant ships.2® The Turkish Govern- 
ment organized a special naval patrol for the Dardanelles with orders that 


31 Armaments Yearbook of the League of Nations, 1936, p. 752. Three larger submarines 
were under construction at Cartagena at the outbreak of the war. It is understood that no 
one of these has been completed due to inability to obtain certain necessary parts as a result 
of the non-intervention accord. 

8 See statement of Mr. Duff-Cooper, First Lord of the Admiralty, in the House of Com- 
mons, June 7, 1937, London Times, June 8, 1937; zbid., Aug. 19, 1937. 

38 New York Times, May 30, 31, June 4, July 29, Aug. 12, 15, 19, 31, 1937. See appeal of 
the Spanish Government to the League of Nations, Aug. 21, 1937. League Doc. C.335.M. 
226.1937. VII; minutes, third meeting, 98th Session of the Council, Sept. 16, 1937, pp. 10-12, 
99th Session, Oct. 5, 1937, pp. 5-6. 

34 London Times, June 19, 21, 22, 23, 1937. % Ibid., Sept. 2, 3, 8, 1937. 

36 Tbid., Sept. 1, 3, 1937. 37 Thid., June 22, 23, 1937. 38 Jbid., Aug. 17, 1937. 

39 Jbid., Aug. 18, 1937. A significant editorial entitled ‘Piracy in the Mediterranean” 
appeared in the London Times, Aug. 25, reading in part: 


“The British Government has made it abundantly clear that it does not regard the exist- 
ence of civil war in Spain as conferring license upon any Spanish forces to interfere with 
British shipping on the high seas, and that it will not tolerate even such interference as the 
visiting of British ships in order to establish their character. Still less, of course, does it tol- 
erate any more violent interference, and the British Navy has orders to afford protection to 
all British shipping against attack upon unarmed merchantmen provided they are its own. 
It has persistently advanced the principle that international law no less than the dictates of 
humanity and civilization forbids such attacks even in time of war. . . 

“Tt is no justification of these crimes to plead that neither Spanish Government has ac- 
ceded to the Procts-Verbal adopted by the rest of the world; or that since they are not ac- 
corded the belligerent right of visit and search of merchant ships at sea, knowing that their 
enemies’ ships are using false colors, they have no alternative but to attack at sight. A new 
government seeking recognition does not recommend itself to the world by flouting the prin- 
ciples adopted by the world, even on the plea that its rival has not formally adopted them; 
and even the accordance of belligerent rights would not carry license to subject the ships 
even of the rival Government in its own country to the treatment inflicted of late upon all 
and sundry .. .” 
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any submarine encountered should be called upon to surrender and, if it did 
not comply, should be attacked with a view to destruction.4° The Russian 
Government presented a note to Italy charging it with responsibility for the 
torpedoing of its vessels in the Aegean Sea, claiming an indemnity, and de- 
manding that the officers in charge of the submersibles be punished.*! 

In the face of an international situation characterized as “fast becoming 
intolerable,” France and Britain took the initiative in summoning a special 
conference at Nyon.*2 Invitations were sent to the Governments of Albania, 
Bulgaria, Egypt, Germany, Greece, Italy, Rumania, the Soviet Union, 
Turkey and Yugoslavia.** Regardless of the desire of Germany and Italy 
to have the question of the submarine menace taken up in the Non-Interven- 
tion Committee in London instead of at a separate conference, and their 
refusal to attend such a conference,** Britain and France determined to hold 
a conference without them for the purpose of condemning submarine activity 
in the Mediterranean, and providing sanctions for its punishment. Proceed- 
ing rapidly on the basis of a plan presented by the British delegation which 
was founded upon Part IV of the London Naval Treaty of 1930,*° already 
adhered to by nine of the states invited to the Conference,** the Conference 
was able to conclude its labors within four days by the signature of the Nyon 
Arrangement.** This provided for the creation of an International Naval 
Patrol empowered to counter-attack, and, if possible, to destroy all sub- 
marines attacking, or believed to have attacked, non-Spanish merchant 
vessels in the Mediterranean (excluding the Adriatic and Tyrrhenean Seas) 


“©London Times, Aug. 27, 1937. 

“ Jbid., Sept. 7, 1937. The Italian reply flatly rejected the imputation of responsibility 
and refused to meet all demands. Jbid., Sept. 14, 1937. 

® The invitations read: 

“1, The French and British Governments are of the opinion that immediate consultation 
between and action by the Mediterranean and certain other interested Powers has now be- 
come necessary to deal with the intolerable situation created by the attacks recently and il- 
legally carried out against shipping in the Mediterranean by submarines and aeroplanes 
without disclosure of their identity. 

“2. The two Governments accordingly propose that a meeting should be convened on 
September 10 to end the present state of insecurity in the Mediterranean and to ensure that 
the rules of international law regarding shipping’at sea shall be strictly enforced. 

“3. They suggest that Nyon would be a suitable place for the meeting, since the repre- 
sentatives of many of the Governments concerned will soon be at Geneva in the normal 
course of events. 

“4, While the invitation is being addressed to 10 Governments, so that those to be repre- 
sented from the first will number 12 in all, it will be open to any of them to propose the in- 
clusion of other Powers.” 


‘“’ France originally desired membership in the Conference to be restricted to states border- 
ing on the Mediterranean, but the British opposed this move. 

“ London Times, Sept. 10, 1937. Attention was called to the fact that the British and 
French Governments had shown little interest in collective measures of self-protection at the 
time of the attacks on the German war vessels. 

* British Treaty Series, No. 29 (1936). 

‘ Albania, Britain, Bulgaria, France, Germany, Greece, Italy, Soviet Union, Yugoslavia. 
United States Treaty Information Bulletins, Nos. 88-95. 

“ League Doc. C.409.M.273.1937. VII; this JourNAL, Vol. 31 (1937), Supp., p. 179. 
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without warning and without first having placed the crew, passengers, and 
papers in safety according to the terms of Part IV of the 1930 Naval Treaty. 

It is to be noted in passing that the protective measures ordained by this 
arrangement were limited to the present civil war. No attempt was made 
to formulate rules of international law applicable generally to all cases of 
insurgency and civil war. It is of course conceivable that the rules and 
system may be readily re-adapted to other situations in the future. The 
arrangement was also limited to the extent that Spanish vessels were not 
included within the protective work of the International Naval Patrol. 
Against this the Spanish Government complained bitterly.4* To have 
granted protection to Spanish vessels would have involved “intervention” in 
the war which all Powers were pledged to avoid. No provision was made for 
the protection of non-Spanish war vessels. Such vessels were already in 
possession of instructions and means adequate for their own defense. 

The point of greatest interest in connection with the Nyon Arrangement 
is its designation of unwarned submarine attacks as “acts of piracy.” * 
Piracy customarily has been considered to involve plunder, robbery, or 
destruction upon the high seas by private parties acting without state 
authorization, although precise definition has always been difficult since 
piracy may involve many acts differing in nature and moral value.*° 

It has long been a moot point whether vessels of contesting parties in a 
civil strife whose belligerency has not been recognized should be regarded 
as piratical. The view has generally prevailed that a parent government 


cannot by municipal decree make insurgent vessels pirates jure gentiwm, so 
far as other states are concerned.®! Publicists have inclined to the tenet 
that while the interference with foreign vessels on the high seas by vessels 
under the direction of parties whose belligerency has not been recognized 
bears semblance to piracy, the vessels should not normally be dealt with as 
pirates under the law of nations since their aim is to influence the outcome 
of a political contest.5? Hall says “it is enough that the power must always 


48 Minutes, 3rd meeting, 98th Session of the Council of the League of Nations, Sept. 16, 
1937, pp. 10-12. 49 Finch, loc. cit. 

5° Calvo, C., Le Droit International (5th ed., Paris, 1896), Sec. 485; Fauchille, op. cit., Sec. 
483 (50); Hall, op. cit.,Sec.81; Harvard Research Draft Convention and Comment on Piracy, 
Art. 3; Maller, op. cit., I, pp. 211-212; Moore, Digest, II, Sec. 311; Oppenheim, op. cit., Sec. 
275; Ortolan, Diplomatie de la Mer, Lib. II, Cap. 11; Phillimore, International Law (2nd ed., 
London, 1876), Lib. I, Sec. 353; Report of the subcommittee of the League of Nations Com- 
mittee of Experts for the Progressive Codification of International Law, pp. 116-117 
(C.196.M.70.1927.V); Steil, Der Tatbestand der Piraterie, pp. 73-76; Westlake, International 
Law (Cambridge, 1910), I, p. 177; Wheaton, Elements, Pt. II, Chap. II, Sec. 15. 

51 Madrid decreed the rebel naval vessels to be outlawed and piratical, July 27, 1936, but 
the Powers refused to accept the decree ipso facto, so far as their international status was 
concerned. 

8 See, in addition to preceding reference: Weisse, C., Droit International Appliqué auz 
Guerres Civiles (Lausanne, 1898), p. 119 et seg.; Rougier, Les Guerres Civiles et le Droit des 
Gens (Paris, 1903), pp. 284-297; N. W. C., 1900, p. 8, 1904, p. 37. 
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exist to treat them as pirates so soon as they actually overstep the limits of 
political action.” Public officials and courts, on the other hand, have taken 
the more positive stand that any interference or depredation not only 
technically constitutes piracy but may be forcibly proceeded against as 
such by states whose commerce has been molested.*? It should be added, 
however, that full punishment has not been frequently inflicted by foreign 
states. 

The appellation of unwarned torpedoings of merchant vessels by sub- 
marines as “piratical acts’ commenced during the late World War, 
although, as Professor Garner has pointed out, the German and Austrian 
submarines technically were not pirate ships, as their commanders bore 
lawful commissions issued by fully recognized belligerent states.5 
Scrupulous care was obviously exercised in the notes and speeches of the 
President and Secretaries of State of the United States between 1914 and 
1917, to avoid designating submarine activities resulting in the loss of 


8 United States v. Smith (1820), 5 Wheaton 153; The Magellan Pirates (1853), 1 Spinks 
Ecc. and Adm. R. 81; instructions of British, French and German Governments to their 
fleets in Spanish waters in the civil war of 1873, British Foreign and State Papers, Vol. 65, 
pp. 770, 777, 786; the case of the Argentine rebel vessel Portena (1873), Calvo, op. cit., Sec. 
502; the case of the Peruvian Huascar (1877), Parliamentary Papers, Peru, No. 1, 1877; the 
case of the Cespedes (1877), Calvo, op. cit., Sec. 503; United States v. The Ambrose Light 
(1885), 25 Fed. Rep. 408; instructions to the American naval officers in Chilean waters in 
1891, H. Ex. Doc. 91, 52nd Cong., Ist Sess., pp. 245-246; instructions to British naval 
officers during same insurrection, Parliamentary Paper, Chile, No. 1 (1892); The Three 
Friends (1897), 166 U. S. 1; the case of the Haitian rebel vessel Créte & Pierrot (1902), Pitt 
Cobbett, Leading Cases on International Law (London, 1922), Vol. I, p. 302. 

Reference may be made to several similar cases found in the archives of the British Foreign 
Office but hitherto unpublished. Certain Spanish privateers seizing British vessels in West 
Indian waters in 1822, British naval vessels were ordered to take summary action to put a 
stop to the interference. Canning to Sir Wm. 4 Court at Madrid, Oct. 18, 1822. F. O. 
72/254. Same trouble complained of in dispatch of July 17, 1824. F.O.72/284. Spanish 
insurgent vessels having been decreed to be outlawed as pirates by the Spanish Government, 
the Law Officers of the Crown advised the Secretary for Foreign Affairs, July 24, 1873, that 
British vessels should treat them as such in any cases of interference. F.O. 83/2378. This 
advice was passed on by the Foreign Office to the Admiralty the same day in the following 
language: ‘“‘His Majesty’s Government consider that if Spanish ships of war which have 
revolted commit any acts of piracy affecting British subjects or interests they should be 
treated as pirates, decree of the Spanish Government having deprived them of the protection 
of the Spanish flag.” F.O. 72/1391. During the insurrection in Cuba in 1884, a Spanish 
gunboat stopped and searched a British vessel, The Scud, on the high seas, believing her to be 
engaged in filibustering. Upon the basis of an opinion of the Law Officers, dated Sept. 22, 
1884, the Foreign Office demanded apologies, disavowal and compensation, since Spanish 
warships were not possessed of belligerent rights. F. O. 72/1836, 1837. 

% Higgins, A. P., Defensively Armed Merchant Ships and Submarine Warfare (London, 
1917), pp. 25-26; Proceedings of the American Society of International Law, 1916, p. 66; 
Mr. Sarraut at the Conference on Limitation of Armaments, 1921, Conference on Limitation 
of Armaments (Washington, 1922), p. 598. 

*® Garner, J. W., International Law and the World War (London 1920), Vol. I, pp. 382- 
383. 
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American life and property as piratical acts, although they were spoken of 
as violating international law, the sacred principles of justice and human- 
ity, the incontrovertible rights of neutrals, the immunities of non-com- 
batants, as waging warfare against mankind, and finally as outlaws.** 

The treaties of peace in 1919 contained no provision concerning or 
condemning submarine warfare. It may have been the intention of the 
authors of the treaties to deal with the matter through Article 228 of 
the Treaty of Versailles requiring Germany to recognize the right of the Allied 
and Associated Powers to bring to trial persons aceused of having violated 
the laws of war. The Report of the Commission on the Responsibility of the 
Authors of the War and the Enforcement of Penalties, declared the destruction 
of merchant ships without prior visit and placement of the crew and passengers 
in safety to be a violation of the laws of war, but it did not declare it to be 
piracy.** The three German officers eventually placed on trial before the 
Supreme Court of Germany under Article 228 for their part in the torpedo- 
ing of the British hospital ships Dover Castle and Llandovery Castle were 
tried for violations of the laws of war and the commission of homicide, but no 
mention was made of their having committed an act of piracy.®® 

Submarine warfare and piracy were definitely linked together in the resolu- 
tions presented by Mr. Root at the Conference on Limitation of Armaments in 
Washington in 1922. As presented, Mr. Root’s proposal sought to prohibit 
all use of submarines against merchant vessels and to attach the penalty of 
piracy to any such employment.®® As finally embodied in the unratified 
Treaty Relating to the Use of Submarines and Noxious Gases in Warfare, 
the destruction of merchantmen without prior visit, search, and placement of 
the personnel in safety was declared to be a violation of the laws of war sub- 
jecting any person in the service of any Power who should violate such a rule, 
whether or not such person is under orders of a governmental superior, to 
trial and punishment as if for an act of piracy.®® This conclusion was reached 
in spite of the consensus of opinion that it was not competent for the five 
Powers present at the Conference to establish new rules of international law, 
including the branding of such action as piracy jure gentium.*! The decision 
was also taken in spite of the fact that only one delegate, Mr. Hanihara of 
Japan, raised a question as to the exact meaning of “punishment as if for an 
act of piracy,” which was brusquely pushed aside by Mr. Hughes and Mr. 
Root who made no adequate answer and immediately cut off further debate.™ 

56 See the Lusitania note, Secretary of State Bryan to Ambassador Gerard at Berlin, May 
13, 1915, U.S. For. Rel., 1915 Supp., pp. 393-396; the Sussez note, Secretary of State Lansing 
to Mr. Gerard, April 18, 1916, ibid., 1916 Supp., pp. 232-234; address of President Wilson to 
Congress, Feb. 3, 1917, ibid., 1917 Supp., pp. 109-112; address of President Wilson to Con- 
gress, April 2, 1917, ibid., pp. 195-203. 

57 Report printed in this JourNAL, Vol. 14 (1920), pp. 95, 113. 

58 Tbid., Vol. 16 (1922), pp. 704-723. 6° Conference, op. cit., p. 556. 

60 Tbid., p. 1605 et seq. 8! Jbid., pp. 700, 702, 704, 708, 718-726. 

6 Mr. Root’s answer was that “‘such a person would not be subject to the limitations of 
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While the treaty was not ratified, it may be pertinent to point to the carefully 
studied observation in the comment on the Draft Convention on Piracy of the 
Harvard Law School Research in International Law that “properly speak- 
ing .. . piracy is not a legal crime or offense under the law of nations.” ® 

Part IV of the London Naval Treaty of 1930 invited states to accede to the 
proposition that according to international law submarines must conform to 
the rules of surface craft, and that, except in case of resistance to visit and 
search, merchant vessels must not be destroyed without first placing the crew, 
passengers, and ship’s papers in safety.** Non-conformity by submarines 
was not branded an act of piracy, nor was any state authorized to bring to 
trial or to inflict the punishment for piracy upon the officers or crew of any 
submarine violating the rules. While nine of the states invited to the Nyon 
Conference had agreed to abide by the rules of this treaty, the Spanish Gov- 
ernment had not done so. 

The conclusion which must be drawn from this brief résumé of practice and 
conventional agreement is that in September, 1937, the unwarned torpedoing 
of merchant vessels was not an act of piracy according to accepted interna- 
tional law. Might the nine Powers meeting in conference at Nyon make the 
interference with foreign vessels by surface, air, and submarine craft, piracy 
jure gentium by the adoption of an arrangement to which the majority of the 
states of the world, and Spain in particular, were not parties? 

On the basis of state practice in the past, considering that belligerency 
had been consistently withheld, considering that Spanish naval instructions 
forbade the employment of armed force in such a manner as it was utilized in 
1936-1937, and in view of the fact that the submarines and aircraft refused 
to reveal their identity, attacking in a summary and stealthy fashion, there 
would seem to be little doubt that the foreign Powers had a right to regard 
and to treat such attacks as being assimilated to acts of piracy which might 
be resisted by any means. Self-preservation alone justified the resort to the 
use of such force as might be necessary to repel and to resist such attacks. 

On the other hand it may be argued conversely that no small group of 
Powers had the right to make the vessels of a state not represented at the 
conference pirates jure gentium, and to subject them to extreme summary 
punishment without investigation and trial. Acting as they did, these Powers 
set themselves up as legislators, plaintiff, judge, jury, and executioner at one 


territorial jurisdiction. The peculiarity about piracy was that, though the act was done on 
the high seas and not under the jurisdiction of any particular country, nevertheless it could be 
punished in any country. That was the really important point.” Conference, op. cit. p. 728. 

*® This JouRNAL, Vol. 26 (1932), Supp., p. 759. 

“ British Treaty Series, No. 29 (1936). 

* Tf, as charged in the Russian notes to Italy, and in the public press, Italian submarines 
were responsible for some of the attacks upon foreign vessels in 1937, it would be proper to 
hold that there had been a violation of the 1930 Treaty. These charges cannot be proven, 
and the Italian Government expressly denied them. London Times, Sept. 7, 8, 1937. 
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and the same time. Such a determination of a crime of piracy amounted to a 
dictation to Spain and an intervention in its internal affairs, since piracy was 
admitted by international law only to be a crime and punishable under munici- 
pal law. The Nyon Arrangement prescribed a punishment exceeding in 
severity that laid down by the laws of Spain or of any foreign state.® 
Whereas pirates had been regarded heretofore as hostes sui generis but not 
beyond the pale of the law, the Nyon Arrangement made them hostes ex lege, 
to be denied the benefits of arraignment and trial. 

It is believed that the weight of propriety lies upon the side of the first set 
of arguments. The submarines and other craft unquestionably infringed the 
international rights of foreign states in an arbitrary manner, which repeated 
diplomatic notes and threats failed to stop. In failing to reveal their identity, 
the unknown craft conveyed the impression that, like pirates, they had no 
authority for being upon the high seas. In dealing with foreign vessels as 
they did, they not only violated their own naval instructions, but also rules of 
procedure accepted as law by a considerable number of states. The Nyon 
Arrangement did not specifically state that the objectionable craft were 
pirates or guilty of the crime of piracy. It merely stated that their actions 
“should be justly treated as acts of piracy.” As there may be a difference 
between an act of war and war itself, so there may be a difference between an 
act of piracy and the crime of piracy. Whether this be a tenable distinction 
or not, the fact remains that the Nyon Arrangement did not assert as a fiat 
that the craft or their personnel were pirates. It did not establish a punish- 
ment for piracy. Rather it authorized the taking of certain measures “with a 
view to the protection of all merchant ships,” which was essentially of a deter- 
rent and negative nature and not of a punitive character for the punishment of 
a wrong already completed. Considering that the unlawful bombings and 
torpedoings produced their effects upon foreign vessels, the states having 
jurisdiction over such vessels were entitled to adopt and to apply such rules 
and penalties as their own laws determined.®* Legal reasons aside, it is easy 
to understand why the conferees at Nyon did not choose to provide for possi- 
ble capture and trial for the crime of piracy. As privateering was declared to 
be illegal, and was abolished by the states participating in the Declaration of 
Paris (while it was still being resorted to and upheld by other states) ,°° a dec- 
laration which has long since been hailed for its furtherance of international 


% For Spanish laws, see this JouRNAL, Vol. 26 (1932), Supp., pp. 1006-1009. 

8? The Permanent Court of International Justice in the case of The Lotus said that “if 
a guilty act committed on the high seas produces its effects on a vessel flying another flag 
or in foreign territory, the same principles must be applied as if the territories of two differ- 
ent states were concerned, and the conclusion must therefore be drawn that there is no rule 
of international law prohibiting the states to which the ship on which the effects of the offense 
have taken place belongs, from regarding the offense as having been committed in its terti- 
tory and prosecuting, accordingly, the delinquent.” Publications of the Court, Ser. A., 
No. 10, p. 25. 

68 Smith, H. A., Great Britain and the Law of Nations (London, 1932), Vol. I, pp. 10-12. 
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law, so may the Nyon Arrangement and Supplementary Agreement be ex- 
tolled in the future for their advancement of rules of international law dealing 
with submarines and aircraft in time of insurgency. 

It may be worth noting that the Nyon Arrangement authorized the naval 
vessels assigned to the anti-piracy patrol to navigate and to perform their 
protective functions within the territorial waters of all of the signatory states, 
without requesting permission to enter in each instance, without first inviting 
the littoral state to counter-attack any offending craft, and without asking the 
permission of the littoral state to fire upon or to destroy the said craft within 
its jurisdiction.®® Such permission was given, of course, only for the duration 
of the present exigency. From the point of view of European diplomacy it 
may be recalled that the British Government united these same Powers 
bordering on the Mediterranean in a Mutual Assistance Agreement in 1935 at 
the time of the crisis over the question of sanctions, in which mutual resort to 
and use of each other’s territorial waters was provided for.7° Taken alto- 
gether, the Mutual Assistance Agreement of 1935, the Observation and 
Control Scheme of March, 1937, and the Nyon Arrangement established im- 
portant precedents of collective naval action in the Mediterranean. 

The adoption of the Nyon Arrangement resulted in an immediate cessa- 
tion of concerted submarine and aerial attacks upon foreign vessels, al- 
though after some lapse of time sporadic attacks recurred.” 

Few civil disturbances can rival the present Spanish strife in the number 
of legal problems to which it has given rise by interference with foreign 
shipping. The introduction of automatic contact mines, aircraft, and subma- 
rines, revealed the lack of adequate provisions of law covering the employ- 
ment of such devices in time of insurgency and civil war. While objection 
has been made to the refusal of the Powers to accord recognition of 
belligerency to the parties in Spain, and to the non-intervention accords,” it 
would appear, nevertheless, that significant progress was made in the enuncia- 
tion and clarification of rules of international law dealing with the status of, 
and interference with, foreign shipping during civil strife. From public 
statements and practice, it would appear that the following were held to be 
rules of international law during the Spanish Civil War: 

* See Harvard Research Draft Convention on Piracy, Arts. 7 and 8, together with com- 
ments and references. 

0 Official Journal, Spl. Supp. 150 (Geneva, 1936), pp. 332-335; British Parliamentary 
Paper, Ethiopia, No. 2 (1936), Cmd. 5072. This agreement was terminated in July, 1936, 
just prior to the outbreak of the Spanish civil disturbance. London Times, July 12, 1936. 

1 The British destroyer Basilisk was reported to have been attacked by submarine in 
October, 1937. London Times, Oct. 5, Nov. 4, 1937. The Dutch vessel Hannah was tor- 
pedoed and sunk seven miles off the Spanish coast, Jan. 11, 1938. New York Times, Jan. 
12, 1988. The British freighter Endymion was torpedoed and sunk eleven miles off Carta- 
gena, Jan. 31, 1938. Jbid., Feb. 1, 1938. 

2 Smith, H. A., “Some Problems of the Spanish Civil War,” British Year Book of Inter- 


national Law, 1937, pp. 17-31; Garner, J. W., ‘‘Recognition of Belligerency,” this JourNat, 
Vol. 32 (1988), pp. 106-113, and citations therein. 
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(1) Contestants whose belligerency has not been recognized may inter- 
fere with and control the movements of foreign vessels venturing within 
territorial waters. 

(2) Municipal decrees closing ports in the hands of the enemy to 
foreign vessels are binding only when supported by an adequate force in 
front of the designated port or ports, and foreign vessels attempting to 
enter may not be penalized as if for the violation of a blockade. 

(3) Municipal orders purporting to establish a blockade outside the 
3-mile limit are to be respected only if belligerency has been recognized; 
otherwise, freedom of navigation may be enforced up to the 3-mile limit. 

(4) No right exists to interfere, in any way, by any device or weapon, 
with foreign shipping beyond the 3-mile limit, in the absence of recogni- 
tion of belligerency by the foreign states having jurisdiction over the 
vessels concerned. 

(5) Automatic contact mines may be placed within territorial waters 
in time of civil disturbance, provided adequate notice of the same is 
given to foreign shipping, and provided safe-conducts are supplied to 
foreign vessels entitled to pass through the mined areas on lawful errands. 

(6) No right exists in time of civil disturbance to sow automatic con- 
tact mines in or upon the high seas, and parties placing mines may be 
held strictly accountable for any damages resulting to foreign vessels 
upon the high seas by mines planted therein or drifting thereupon. 

(7) Submarines are subject to the same rules as are surface vessels in 
their treatment of merchant vessels, and to the limitations set forth in 
Points 2, 3, and 4 above; they may never torpedo foreign vessels without 
warning and without first calling upon the vessel to stop or to deviate 
under escort to a designated point for visit, search, and ascertainment as 
to liability to capture, and without having allowed the crew and passen- 
gers to take to life-boats under conditions of weather and proximity to 
shore or rescue which may be regarded as safe. 

(8) The bombardment of foreign vessels from aircraft is lawful only 
when the same rules, conditions, and limitations applying to submarine 
torpedoings have been complied with and fulfilled. 

(9) The failure of a foreign merchant vessel within territorial waters, 
to stop or to deviate under escort for visit and search when called upon 
to do so in accordance with the proper summons, may result in its being 
fired upon by gun-fire, torpedo, or aerial bomb, without further liability 
being attached to the craft resorting to such means of compulsion. 

(10) War vessels or craft of contestants in a civil disturbance whose 
belligerency has not been recognized may be proceeded against as pirates 
by foreign states whose vessels have been attacked or interfered with 
upon the high seas. 

(11) The failure of submarines or aircraft subject to the jurisdiction 
of civil contestants whose belligerency has not been recognized or whose 
identity is not ascertainable, to abide by the rules set forth above, may 
result in counter-attack and possible destruction without capture and 
trial, as if for the commission of an act of piracy. 

(12) Foreign states may take such forcible and summary measures 
as may appear to them to be necessary to deter or to terminate unlawful 
interference with their vessels upon the high seas, or legitimately within 
foreign territorial waters, when remedies sought through normal diplo- 
matic channels have been unattainable. 
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It may be agreed that the more normal path to have pursued during the 
Spanish disturbance would have been to recognize the belligerency of the con- 
testants. Such a course would not necessarily have been incompatible with 
the Non-intervention accords, or with the Observation and Control Scheme.”? 
Recognition might not, however, have reduced the interference with foreign 
vessels upon the high seas. On the contrary, it might have resulted in a 
material increase in the amount of such interference through giving the con- 
testants the legal right to roam the high seas at will. Recognition might not 
have resulted in averting or eliminating unwarned bombings or torpedoings. 
It might well have further stimulated such summary procedure. 

Given the circumstances surrounding the Spanish insurrection from July, 
1936, and admitting the shortcomings and limitations of the Non-Intervention 
Accord, the Observation and Control Scheme, and the Nyon Arrangements, it 
seems fair to admit that these three agreements, whether or not adopted in 
other civil disturbances, stand as important experiments in and contributions 
to international codperation and administration, and as significant attempts 
to bring some of the international aspects of civil war within the realm of 
international regulation and law. 


7 Padelford, N. J., ‘‘The International Non-Intervention Agreement and the Spanish 
Civil War,” this JourNAL, Vol. 31 (1937), pp. 578-604. See statement by Secretary Eden 
in the House of Commons, Nov. 1, 1937. London Times, Nov. 2, 1937. 


THE SEIZURE OF THE DANISH FLEET, 1807 


THE BACKGROUND 


By Caru J. Kutsrup 


In 1805 Napoleon was confronted by the naval power of England, on the 
one hand, and by the vast military strength of Austria, Russia, and pres- 
ently Prussia, on the other. The armies of the Continental states he had 
often defeated, but after every defeat these armies had been reorganized 
and augmented with the help of English gold. The source of that gold had 
to be destroyed. A military defeat of the British would accomplish that 
end and probably decide the issue of the war. Napoleon’s first idea was, 
therefore, to invade England. That dream was shattered by the English 
naval victory at Trafalgar, October 21, 1805. 

The defeat of England had to be sought through other means: the ex- 
clusion of her commerce from all connections with the mainland. To achieve 
this end the opposition of the Continental Powers must be eliminated. In 
the extensive campaign that followed, Napoleon defeated Austria at Auster- 
litz, December 2, 1805, Prussia at Jena and Auerstadt in October, 1806, and 
Russia at Friedland, June 14, 1807. He was again free to strike at England. 
By the Berlin Decree of November 21, 1806, he inaugurated the Continental 
System. The Treaty of Tilsit, July 7, 1807, provided that England should 
be requested to make peace. If she refused, France and Russia were to 
make common war against her. They also were to compel Denmark, Sweden, 
and Portugal to close their ports to her merchandise and navigation, and to 
join in the war against her. 

England, on her part, had surmised in advance what the stipulations of any 
treaty made in that year between France and Russia would be.1 The Eng- 
lish Ministry, fearing that Napoleon would seize the Danish fleet, decided 
to strike first. By the time the reports of Tilsit reached England in the 
middle of July a powerful expedition was about ready to sail for Denmark. 
This armament appeared before Copenhagen on August 2. Military opera- 
tions began on August 16, and the city, which for several days had been sub- 
jected to a severe bombardment, capitulated on September 7. On October 
21 the English departed with the seventy-six ships of the Danish Navy that 
had been at anchor in the harbor of Copenhagen. They reported a loss of 
only forty-two men in a campaign that had lasted twenty-four days and had 
broken the last hope of Napoleon to assemble a fleet to cope with the Eng- 
lish Navy.? 

“This transaction has been visited with the most severe, yet uncalled for, 


1 Cf. Heckscher, E. F., The Continental System (1922), p. 81. 
2 Fortescue, Sir John W., History of the British Army (1899-1930), Vol. VI, p. 72, note. 
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condemnation,” writes Captain Mahan,’ who finds ample justification for it 
in the fact that Napoleon had intended to invade Denmark and force her 
into the war against England. It has been unanimously condemned by 
Continental writers upon the law of nations and diplomatic history, and al- 
most as unanimously upheld by British and American commentators, who 
seem to follow the interpretation of Mahan. 

Unfortunately, the history of the Anglo-Danish and the Franco-Danish re- 
lations in the years preceding the expedition to Copenhagen in 1807 has 
never been told in sufficient detail to warrant an authoritative appraisal of the 
policy followed by the parties involved—England, France, and Denmark. 
Nearly all commentators have based their conclusions upon their observation 
of the events which occurred in the summer of 1807, particularly after the 
Treaty of Tilsit. Danish policy has been neglected, and Denmark has ac- 
cordingly been regarded as an innocent victim of the unmeasured ambition 
of two imperial Powers. 

After a thorough investigation of the policy followed by Denmark the 
writer believes that such an interpretation is untenable. Denmark occupied 
a precarious position. For a number of years preceding the summer of 1807 
that country had followed an equivocal policy, making the intervention of 
England well-nigh inevitable. It is the aim of the present study to de- 
scribe the conditions which prevailed in northern Europe in the years from 
1803 to 1807, with particular reference to the relationship between France 
and Denmark, on the one hand, and Denmark and England, on the other. 
The circumstances which led directly to this celebrated intervention of one 
country into the affairs of another and which indicate the juridical basis of 
that intervention constitute the subject of this paper. 

Within this scope the following discussion must stress the diplomatic and 
military history of the incident, even at the cost of neglecting some of the 
legal principles involved. Such treatment is inevitable if the aim is to dispel 
the prevailing misapprehension concerning the immediate effect of the Treaty 
of Tilsit, the innocence of Denmark, and the seemingly precipitate action of 
Canning. It is hoped that through this treatment the paper may make some 
contribution toward resolving the wide discrepancy between the views of 
Continental and Anglo-Saxon writers on these points. 


The seizure of the Danish fleet by England is a “good example of interven- 
tion on the ground of self-preservation or imminent danger.”* It has been 
described as a precipitate action, and justified on the ground that to maintain 
its sovereign rights, or even its existence, England, like other states, had to 
depend on its own resources, and that under the stress of warfare hasty de- 
cisions were often inevitable. A study of the records seems to show that 

* Mahan, Captain A. T., Influence of Sea Power upon the French Revolution (1894), 


Vol. II, p. 277. 
‘Hershey, A. S., The Essentials of International Public Law (1930), p. 238, note 12. 
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the action taken by England was not precipitate, but was a deliberate choice 
considered months before the event, when it was apparent that her national 
existence might be jeopardized. 

The right of such intervention is at least tacitly recognized. According 
to a principle of international law the most comprehensible right of a state is 
the right to exist as a sovereign unity. To preserve that right it may inter- 
vene in the affairs of another state, and by means of armed force coerce it in 
its national action, for “the duty of self-preservation is even more sacred than 
the duty of respecting the independence of others. If the two clash, a state 
naturally acts on the former.” 5 

In the course of the nineteenth century the doctrine of intervention under- 
went some fundamental changes. It is now possible to deny that interven- 
tion, even for self-preservation, is a legal right, and to hold that it is but a 
political act, ‘““a summary procedure above the law.” ® Before the Congress 
of Vienna assembled in 1814, however, intervention was generally recognized 
as a right established by international law.7_ It had been a common practice 
among the rulers of antiquity. In the Middle Ages popes, emperors, kings, 
and feudal lords had never hesitated to intervene in the affairs of a neighbor. 
Their example was followed by the rulers of the national states when these 
emerged in the modern era. 

This practice was recorded and sanctioned in the pages of historians and 
commentators on the law of nations. Machiavelli recommended it on the 
ground of self-interest. Grotius admitted that in a righteous war a nation 
might lawfully seize a place situated in a land which was not at war.® Ac- 
cording to Vattel, imperative necessity might warrant a belligerent in seizing 
temporarily a neutral town and placing a garrison there, for the purpose 
either of protecting itself against the enemy or of anticipating the designs of 
the enemy upon the same town when its sovereign is unable to defend it.1° 

The right of intervention was sanctioned not only by publicists, but also by 
diplomats and statesmen.1! One of these was George Washington. In a 
letter to General Lafayette, December 25, 1798, he wrote: 


My politics are plain and simple. I think every nation has a right to 
establish that form of government, under which it conceives it shall live 


5 Lawrence, T. J., Principles of International Law (1915), p. 127. 

6 Fenwick, C. G., International Law (1924), p. 161. 

7 Hershey, op. cit., p. 243, points out that the doctrine of intervention was probably first 
set forth by Kant in his Essay on Perpetual Peace (1795). 8 The Prince, Ch. 21. 

* Grotius, Hugo, De Jure Belli ac Pacis (Kelsey ed., 1925), Bk. II, Ch. 2, Art. 10. See 
also ibid., Bk. III, Ch. 17, Art. 3. 

10 Vattel, Emmerich, The Law of Nations (1787), Bk. III, Ch. VII, sec. 122. 

11 Cf. letters of Major von Schdéler, the Prussian representative at St. Petersburg, to the 
King of Prussia, Oct. 13, 14, 1807, quoted in Hassel, J. P., Geschichte der Preussischen Politik 
(1881); in the same connection see the letter of Comte de Stedingk, the Swedish Minister at 
St. Petersburg, to his King, Oct. 10, 1807, in Mémoires Posthumes du Feld-Maréschal Comte de 
Stedingk (Clason, ed.). 
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most happy; provided it infracts no right, or is not dangerous to others; 
and that no government ought to interfere with the internal concerns of 
another, except for the security of what is due to themselves.!” 


Washington expressed this opinion less than nine years before the English 
seized the Danish fleet. ‘Together with the other citations and facts given in 
the preceding paragraphs, it must serve as a basis on which to make an ap- 
praisal of the English invasion of Denmark in the summer of 1807, and like- 
wise of the censure of that action by some modern publicists who think 
rather in terms of the twentieth century than in those of the first decade of 
the nineteenth. 

In actual practice the right of intervention was applied only in the case of 
a state too weak to protect itself from the aggression of either belligerent, 
or to circumscribe the actions of its own subjects. A nation at war would 
not wait while its adversary violated, or even threatened to violate, the ter- 
ritory of a weak neutral, thereby obtaining sufficient advantage to win the 
war. “In this situation, the belligerent who has ground for apprehension will 
anticipate and offer the neutral too weak to defend its neutrality the choice 
of being with him or against him.” 1% Such a choice the English Government 
presented to Denmark in August 1807. 


The strategic importance of straits and artificial waterways, such as the 
Dardanelles, the Suez Canel, the Strait of Magellan, and the Panama Canal, 
transcends the interest of the littoral states, and various international agree- 
ments have for that reason been concluded to regulate the navigation upon 
them in time of peace and in the course of a war. If one group of belliger- 
ents should attempt to gain exclusive control of such a waterway, the juris- 
dictional Power or Powers remaining neutral, the other group of belligerents 
could certainly protest, and perhaps anticipate the enemy by an act of in- 
tervention, provided they commanded sufficient resources for such action 
and the neutral state appeared unable to maintain the inviolable character 
of the waterway.’ 

The Danish Sound is one of these important waterways. In the Middle 
Ages Denmark obtained control of both littorals and jurisdiction over the 
Sound, as well as over the two Belts. At the beginning of the seventeenth 
century she lost control over the eastern shore, but continued to exercise juris- 
diction over the Sound and to collect Sound dues until 1857, when the Eu- 
ropean nations paid her a sum of money for the relinquishment of this 
prescriptive imposition upon Baltic commerce. During one phase of the 


2 The Writings of George Washington (Ford, ed.), Vol. XIV. 

13 Stowell, E. C., Intervention in International Law (1921), p. 406. 

“Cf. the Straits Convention of 1923, the Suez Canal Convention of 1888, and the Hay- 
Pauncefote Treaty of 1901. In 1879 the United States deemed it advisable to protest against 
the exclusive claims to the Strait of Magellan, and the treaty which Chile and Argentina 
signed in 1881 guaranteed the free navigation of that strait to the ships of all nations. 
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Napoleonic Wars, however, the Sound and the position of Denmark were 
held to be of such importance as to lead both belligerents to seek to obtain 
control of them. It was at that point that the policy of Denmark called 
forth the intervention of England. 

At the beginning of the nineteenth century Denmark was one of the weaker 
states of Europe. Her geographic position and her diplomacy became mat- 
ters of major concern to the belligerents in the Napoleonic Wars after France 
had occupied Hanover and defeated Prussia in the Battle of Jena in 1806. 
This concern was accentuated by the introduction of the Continental System, 
and it became critical when Russia indicated that she would abandon her 
allies unless they gave her substantial support in the form of subsidies and a 
powerful diversion in the north of Germany.4® The climax came with the 
Battle of Friedland. 

Situated at the gateway to the Baltic Sea, Denmark occupied one of the 
most strategic positions in Europe. From the plains and forests of the north 
came the timber and naval stores with which England and France equipped 
their navies, and the grain and other products that made the waging of the 
great maritime wars possible.17 In the second half of the eighteenth cen- 
tury the struggle for the possession of these resources was an essential part 
of European diplomacy.1* Since the trade in these supplies must of necessity 
pass through the Sound or the Belts, there was a possibility of its being inter- 
rupted by Denmark, particularly if Danish policy should become subservient 
to a great military state desiring to close the Baltic to the ships of its enemy.?® 


16 The line of demarcation of 1795, by which Prussia secured the neutrality of the German 
Princes north of the River Main, had also served as a guarantee against the invasion of 
Danish territory. 

16 Cf. the correspondence between Lord Howick, British Foreign Secretary, and the British 
representatives at St. Petersburg, Charles Stuart and the Marquis of Douglas, in Hansard, 
Parliamentary Debates, Vol. X (1808). 

17 Ekegard, E., Studier i Svensk Handelspolitik under den Tidigare Frihedstiden (1924), 
passim; Clason, S., ‘‘Vart Hundradaarsminne: Krisen 1808-1809,” in Historisk Tidsskrift 
(1909), p. 801. 

18 Recueil des instructions données aux ambassadeurs et ministres de France, Vol. 13 (Den- 
mark), the instructions to Marquis de Verac, 1775, and to Baron la Houze, 1769; ibid., Vol. 9 
(Russia), the instructions to Durand, 1772, and to De Juigné, 1775. 

19 For the current ideas and policy of employing the Danish navy to close the Baltic to the 
ships of belligerents, which at that time meant the ships of England, ef. the letter of Napoleon 
to Marshal Bernadotte, Aug. 2, 1807 (Correspondance de Napoleon I, Vol. XV), instructing 
him to complain to the Danish Government that it had failed to prevent the violation of a sea 
that to Denmark ought to be as sacred as her own territory. See also Napoleon’s letter to 
Talleyrand, of the same date (loc. cit.). 

The Armed Neutrality Convention of 1780 had declared the Baltic to be a closed sea, and 
this stipulation reappeared in Art. 10 of the Dano-Swedish Treaty of March 27, 1794, for 
which see Danske Traktater, 1757-1800 (Udenrigsministeriets Udg., 1882). In an interview 
with Joachim Bernstorff, Aug. 5, 1807, the French Minister to Denmark held that the Baltic 
was a closed sea. The situation had changed, and Bernstorff felt constrained to argue that 
“the principle, Maris Baltici Clausi, was nowise a priori a clear and allowable principle.” 
Not all the states bordering on the Baltic were at that time neutral. See Sdrenson, C. Th., 
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Moreover, Denmark might be forced to abandon her policy of neutrality and 
to take a position by which she would materially affect the Anglo-French 
duel for empire. 

In her foreign policy Denmark seemed to indicate that in order to placate 
the French she found it advisable to take an indifferent attitude toward her 
agreement with England. Thus, the Anglo-Danish difficulties that arose 
from the maritime controversies during the War for American Independence 
were composed by the Convention of July 4, 1780,7° but a few days later Den- 
mark disregarded the terms of this agreement and joined with Sweden and 
Russia to establish the Armed Neutrality of 1780. In a similar fashion the 
Danish Government ceased to honor the terms of its Convention with Eng- 
land of August 29, 1800,?4 when it became a party to the Armed Neutrality of 
that year. When England remonstrated against such an abandonment by 
Denmark of her international agreements and of her neutrality, the Danish 
Government responded that it was unable to resist “the operation of external 
influences and the threats of a formidable neighboring power.” 2? Here is evi- 
dence that Denmark did not possess sufficient military strength to enforce 
respect for her neutrality.?* 

That fact was recognized during the wars of the Third Coalition, especially 
after Prussia abandoned her policy of neutrality in 1806, and through her 
defeat exposed Danish territory to the inroads of the armies of Napoleon and 
his enemies. In the years immediately preceding the seizure of the Danish 
fleet by England, not only England, but Prussia also, and Russia and Sweden 
as well, believed that Denmark would obsequiously yield to the pressure 
which Napoleon began to exert along the Baltic littoral after his army had 
occupied Hanover.?* Severally and jointly these Powers sought to induce 


Den Politiske Krise i 1807 (1887), pp. 20-23. For the Swedish attitude see Grade, Anders, 
Sverige och Tilsit-Alliansen, 1807-1810 (1913), p. 136. The Russian view is stated in a 
letter of M. de Romanoff to the Swedish Ambassador to Russia, de Stedingk, Sept. 24, 1807, 
which is included in Mémoires Posthumes de Stedingk. Perhaps the Countess Schimmelmann 
made the most pertinent observation: ‘Cette Baltique fermée me a fait rire; le grand belt 
est oblié, et Nelson a dit justement qu’il eut passé certament malgré les canons des deux 
cétes avec un certain vent qu’il connaisait, que les anglais n’ont pas oblié.’”’ Letter to 
Countess Stolberg, Feb. 10, 1810, in Bobé, Louis, Efterladte Papirer fra den Reventlowske 
Familiekreds (1895-1922), p. 20. 

2° Martens, G. F., Le Recueil des traités des puissances et états de l’Europe (2d ed.), Vol. III, 
p. 177. 11 Jbid., Vol. VII, p. 149. 

* The London Chronicle, Sept. 29, 1807. For Canning’s summary of this phase of Danish 
policy, see Hansard, Parl. Debates, Vol. X, p. 269. 

* For statistics on the composition of the Danish army and an explanation of its inade- 
quacy for the task of guarding the frontier see Raeder, J. V., Danmarks Krigs-og Politiske 
Historie fra Krigens Udbrud 1807 til Freden til Jénkjéping den 20de December 1809 (1845), 
Vol. I, pp. 1-5. Raeder concludes that resistance to French aggression was hopeless, and 
adds: “If, therefore, the status of neutrality is to have any significance, it must be de- 
fended; but, as explained above, such defense requires altogether different strength on land 
and sea than that which Denmark developed in the years from 1805 to 1807.” 

*Tn 1803 it was expected that Napoleon would order his armies to march into Holstein. 
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Denmark, even by the threat of using force, to join them in the struggle 
against the common enemy.”> These efforts were made in vain. In the 
words of Ranke, “the unfortunate egoism which at this time characterized 
the policy of Denmark, as previously it had characterized that of Prussia, 
served to prevent the states of Europe from uniting at the proper moment 
to resist successfully the French domination of the European nations.” 6 

Several events tended to confirm the suspicion of these states that Den- 
mark was yielding unnecessarily to Napoleon and was indifferent, if not 
hostile, toward England and her allies. These events led directly to the sub- 
sequent intervention in Danish affairs by one of the contending forces. 

The first of these events occurred in 1803. With the French occupation of 
Hanover in May the war was brought into a territory contiguous to the Dan- 
ish frontier. This violation of German territory evoked anger in Berlin and 
bitterness in St. Petersburg. Several of the smaller states in Germany armed, 
and Denmark sent an army to her border. In an article published in Le 
Moniteur, August 28, 1803, Napoleon challenged the attitude of Denmark 
and recommended that the Danish army be disbanded, for it would not 
afford any considerable obstacle to the advance of the French armies.?’ 
The Danish troops were accordingly withdrawn at the beginning of Sep- 
tember. 

The withdrawal of the troops, apparently at the suggestion of Napoleon, 
was carefully observed by contemporary publicists. Some declared that 
Denmark had again evinced her disinclination to follow a policy displeasing 
to a powerful neighbor,?® while others came to believe that Holstein might 
now become prey to the aggression of France. The substance of the former 
view was expressed in the columns of the Annual Register for 1803,?® and 
the latter view was discussed by Tsar Alexander I and Frederick William III 
at their interview at Memel in that year.*° 


Cf. Holm, Danmark-Norges Udenriske Historie (1895), Vol. II, p. 45 ff. The Danish reply to 
the Russian proposal of coéperation between Denmark, Russia, and Prussia for the purpose 
of protecting northern Germany and Denmark against French aggression is given in Holm, 
op. cit., Vol. II, p. 46 ff. See also Meddelelser fra Krigsarkiverne (issued by Danish General- 
staben, 1883-1896), Vol. I, p. 402 ff. This work is hereinafter cited as Krigsarkiv. 

28 For notes on.the precarious position of Denmark and the various attempts to induce her 
to join in the war against Napoleon cf. the letter of Haugwitz to the Duke of Brunswick, 
Sept. 9, 1806, in Baileu, P., Preussen und Frankreich, Vol. II; a letter of Frederick William 
III to Alexander I, Nov. 30, 1806, and a letter of the latter to the former, Dec. 1, 1806, in 
Baileu, Briefwechsel Friedrich Wilhelm III mit Kaiser Alexander I; Hardenberg’s Memorial 
to the King of Prussia and the Tsar, April 7, 1807, in Ranke, L. v., Fiirst Hardenberg, Vol. 
III. The Convention of Bartenstein between Russia and Prussia provided for concerted 
action among the Great Powers for the purpose of inducing Denmark to become a party to 
the Convention and to aid in the execution of its provisions. Cf. the correspondence between 
Lord Howick and Benjamin Garlike, the English Minister to Denmark, during November 
and December, 1803, in Hansard, Parl. Debates, Vol. X. 

2 Ranke, First Hardenberg, Vol. III, p. 256. 

27 Bedrow, G. G., Chronik des Neunzehnten Jahrhunderts (1805-1837), Vol. I, p. 575. 

28 Parl. Debates, Vol. X, Feb. 3, 1808. 29 The Annual Register (1803), p. 287. 

30 Alexander told the King that he had been duped by the caresses of Napoleon, and ‘que 
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That Denmark might become the victim of French aggression was again 
suggested by the events of 1806. In October Prussia had been crushed at 
Jena and at Auerstadt, and Bliicher was retreating toward Liibeck, hotly 
pursued by a French army, whose columns skirted and at times crossed over 
the Danish boundary. For a time there was danger that the pursuit might be 
terminated in Danish territory. 

To assert her position as a neutral state Denmark had again stationed her 
army in southern Holstein. Bliicher, who had no confidence in the policy of 
Denmark, feared that the French would advance through Danish territory 
and surround him. He wrote to the Danish commander, Major General von 
Ewald, inquiring whether Denmark was prepared to resist the armies of 
Napoleon in the event they should cross the frontier, and received a disdain- 
fully evasive answer.*! He immediately wrote a second letter to Ewald, 
in which he declared that if he failed to receive a definite and satisfactory 
reply he could see no valid reason why he should respect the neutral position 
of Denmark.’? In answer to this Ewald wrote bombastically that he was 
commanded to defend the frontier and that he would have to be trampled 
to the ground before he would allow any alien armies to enter Danish 
territory.*8 

The Prussians carefully respected the neutrality of Denmark, but the 
French were less scrupulous.*4 Early in November some French troops 
crossed the Danish line and stumbled into a confused encounter with the na- 
tive soldiers, in which a few Frenchmen were killed and some wounded. The 
invaders then began to pillage the countryside, “where they burnt a village, 
plundered the estate and destroyed the cattle belonging to Count Christian 
Bernstorff.” °5 The Danes, who also suffered some casualties,** remonstrated 
with the French commander concerning this invasion of their territory and 
violation of their neutrality. The remonstrance, however, was made in vain. 
Ewald, the Danish spokesman at the French camp, was insulted and threat- 
ened with the firing squad,®” and only with great difficulty was he able to re- 
turn to his headquarters.*8 


les francois ne borneraient pas 14 leur occupations; que le raison que les poussait 4 fermer aux 
Anglais le continent les porterait plus loin que le Hanovre, et les conduirait jusqu’au Dané- 
mark, afin de s’emparer du Sund, qu’alors les Anglais bloqueraient la Baltique comme ils 
bloquaient l’Elbe et le Weser, et fermeraient la dernier issue restée au commerce du conti- 
nent.”” See Thiers, A., Le Consulat et l’Empire (1845), Vol. IV, p. 445. 

» Bliicher to Ewald, Nov. 6, 1806, in Krigsarkiv., Vol. II, p. 200. 

" Krigsarkiv., Vol. II, p. 200. 

* Tbid., Vol. II, p. 202, the message of Ewald to Bliicher, Nov. 6, 1806. 

“The Prince Regent of Denmark to Prince Christian August, Nov. 21, 1806, in Krigs- 
arkiv., Vol. II. 

* Garlike to Lord Howick, Nov. 11, 1806, in Parl. Debates, Vol. X. 

* Raeder, op. cit., Vol. I, pp. 13-14, gives the Danish losses as four killed and thirteen 
wounded. Seven horses were killed and one cannon was lost. 

7 Raeder states: “General Murat modtog General v. Ewald saare uvendig, Ja! truede 
endog med at lade ham fiisilere og vidste ham saa meget Overmod og stolthed som muligt.”’ 

*8 Raeder reports the story in considerable detail. Canning’s account (Parl. Debates, 
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This effort on the part of Denmark to preserve her neutrality was fruitless 
indeed. The French generals took the stand that it was Denmark that had 
been the aggressor, for her troops had without provocation fired upon the 
French.°® They admonished the Danes to avoid such encounters in the future, 
either by demobilizing, or by withdrawing their main army from the fron- 
tier.*° The further to induce a compliant mood in the Prince Regent of 
Denmark, perhaps also to detach Gustavus IV from the Third Coalition, Ber- 
nadotte now began to suggest that Norway belonged more fittingly to Sweden 
than to Denmark.*! Denmark, having no choice, heeded the pointed sug- 
gestions of Bernadotte and Napoleon. The main part of the army was with- 
drawn from the frontier, and the commanders of the outposts on the border 
were instructed to counteract all suspicion of the French which the soldiers 
might entertain, and to inculcate in them a friendly feeling toward the for- 
eigners.** No effort was to be spared to convince the French that Denmark 
felt no hostility toward them. 

While the French armies that marched toward Liibeck were thus violating 
Danish territory, General Mortier’s occupation of Hamburg and Cuxhaven, 
and the measures he was directed to adopt in order to enforce the Continen- 
tal System along the Elbe and the Weser, occasioned still greater embarrass- 
ment to Denmark in her efforts to maintain her neutral position.* They led 
to a new Anglo-Danish controversy upon the matter of neutral trade,** and 
tended to confirm the belief that the French would occupy Denmark. 

There was at first a panicky fear among the people along the Danish bor- 


der, who circulated various reports about an impending French invasion. 
The morale of the army was affected. One of the officers wrote to Ewald that 
the French were preparing to invade Holstein with a force of 30,000 men.* 
He understood that they would close the ports of Ténning and Husum to the 


Vol. X) was substantially correct: “Ewald was conveyed to the headquarters of the French 
general, where, in place of being treated with the distinction to be expected from an officer of a 
friendly power, he met with no very flattering reception; and was sent back, after his horse 
had been stolen and his pockets robbed, under every species of injury which a licentious 
soldiery could inflict.”” Cf.Garlike’s letter to Howick, Nov. 11, 1806, Parl. Debates, Vol. X. 

89 General Berthier to the Prince Regent, Nov. 10, 1806, and General Belliard to the 
Prince, Nov. 8, 10, 1806, in Krigsarkiv., Vol. II. See also the account of the interview of 
Liliencrone with Bernadotte, ibid., Vol. II, p. 188 ff. 

40 Berthier to the Prince Regent, Nov. 10, 1806, loc. cit. Cf. Garlike’s letter to Howick, 
Nov. 15, 1806, Parl. Debates, Vol. X. Napoleon said that four or five thousand men would 
be sufficient for policing the country. Letter to Talleyrand, Nov. 21, 1806, in Correspond- 
ance de Napoleon I", Vol. XV. 

4’ Krigsarkiv., Vol. II, p. 288; Parl. Debates, Vol. X, p. 252 ff. 

42 The Prince Regent to Berger, Nov. 21, 1806, Krigsarkiv., Vol. II. 

48 Napoleon to Mortier, Nov. 16, 1806, loc. cit. Letter 11,268 (Cor. Napoleon), directed 
Mortier to occupy Hamelin. 

44 Cf. the notes exchanged by the Danish Ambassador in London and Lord Howick, 
March 9, 11, 1806, in Parl. Debates, Vol. X. 

4 Wegner to Ewald, Nov. 17, in Krigsarkiv., Vol. II. See also Wegner’s memorials of the 
two following days, loc. cit. 
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British flag and then proceed to occupy the Danish Islands, whence they 
would operate against England and Russia.*® The generals in command of 
the troops on the border became uneasy. Major General Berger asked the 
Prince Regent for more specific instructions. Should he, if the French army 
advanced with overwhelming force, allow himself to be disarmed, or begin 
a general retreat? The Prince replied: “Overwhelming force cannot be re- 
sisted. The honor of His Royal Majesty’s army must not be compromised. 
Besides, it seems extraordinary (for the French) to attack a nation that has 
not yet taken a single warlike measure. Your retreat will take you by the 
way of Regensborg to the right side of the Eyder. The squadron at Poppen- 
biittel will retreat by the way of Segeberg to the Eyder. However, all in- 
structions must be given orally, for the written word is dangerous on an 
occasion such as this. The common people must not become acquainted with 
the situation.” 47 A few days later Berger sent the following message to 
Ewald: “At this very moment the most definite information has been received 
that in the morning the French will advance into Holstein. We shall retreat 
to Regensborg.”’ #8 

The Danes were so confident about the French objective that they immedi- 
ately prepared for a general retreat. The early hours of November 25 wit- 
nessed the hurried northward march of several detachments. At five o’clock 
in the morning Ewald sent a dispatch to the Prince Regent reporting that he 
had taken the measures necessary for the withdrawal of the royal forces, and 
that he hoped the whole army was on the march toward Schleswig.*® To- 
ward evening definite information arrived indicating that the reports about 
the French advance were unfounded, and that the retreat had been unneces- 
sary. Some detachments under other commanders were ordered that eve- 
ning to return to their cantonments, but Ewald declared that it was then too 
late for him to send back his own troops, who had been on the march the 
whole day.5° In humiliation he dispatched news of his error to the Prince 
Regent. The Prince was astonished at the rapidity of the retreat and is- 
sued orders that it be countermanded and not resumed until the army should 
be actually pressed by the invaders. If there should be a French advance, 
the Danish commander was to protest against it, and to yield only if his pro- 
testations were in vain. Mere rumors, however, should not impel his men 
to give up their posts.54 


“ Garlike to Howick, Nov. 24, 1806, Parl. Debates, Vol. X. 

‘The Prince Regent to Berger, Nov. 19, 1806, Krigsarchiv., Vol. II. 

‘8 Tbid., Berger to Ewald, Nov. 24, 1806. See also the letter of Leschly to Major Flindt, 
of the same date, loc. cit. 49 Tbid., Ewald to the Prince Regent, 5:00 a. m., Nov. 25. 

°° Ibid. Ewald wrote: “‘At precisely a quarter after six I received the enclosed letter from 
Major General Berger. May it please Your Royal Highness to be merciful to me. At this 
moment I feel that the first report of Berger and now his last have made me appear a fool. 
I cannot now undo what has been done and recall the march of the soldiers. The dark 
night is before me. With those who are with me I shall remain at Segeberg.”’ 

The Prince Regent to Ewald, Nov. 25, loc. cit. To Captain Haffner he wrote: ““Dersom 
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To mitigate the possibly grave consequences of this retreat the Prince 
sought to give it the aspect of an ordinary Danish maneuver. To Ewald he 
wrote: 


I have received your report dated November 25. We must endeavor 
as far as possible to conceal the disorders which occurred yesterday. 
To the troops it must be represented as constituting their exercise, but 
the staff officers and other influential men must be allowed to see the in- 
cident in its true light.5? 

Not only the Prince Regent of Denmark, but also the governments of the 
other states of northern Europe were deeply concerned about Franco-Danish 
relations.5* These governments might decide to intervene in Danish affairs. 
Herein lies the significance of the events which had occurred along the fron- 
tier of Holstein. At St. Petersburg Tsartorisky discussed the matter with 
the Danish representative. It was considered at the various Courts, ab- 
stractly debated in the salons of Paris, and anxiously weighed by merchants 
even in places as far away as Riga. Le Moniteur referred to it, and English 
newspapers likewise.54 The King of Sweden earnestly sought to adopt 
measures calculated to meet the dangers that would follow the approach of 
the French armies to the Sound.® 

At this threat of a French advance England was as much alarmed as was 
Sweden. John George Rist, the Danish Minister to England, observed that 
from the day the French occupied northern Germany the English Govern- 
ment became suspicious of the policy followed by the Prince Regent, who, 
they feared, would probably yield to the pressure of Napoleon to obtain con- 
trol of Denmark.5® Benjamin Garlike, the English Minister to Denmark, de- 
clared that the sudden retreat to the Eyder would give rise to the supposition 
that an arrangement of some kind had been made between the Danish and the 
French Governments.5* 

The belief in the existence of such collusion persisted. Although the Dan- 
ish Foreign Minister, Count Christian Bernstorff, endeavored to remove this 
suspicion by stating that there was no understanding between France and 
Denmark, and that the retreat had not occurred at the suggestion of France, 
Garlike felt compelled to report to his government on November 29 that the 


de (the French) med magt vil indtraenge og ingen Protest vil imodtage, maa Magt imod- 
saettes med Magt: N. B., dog vig for Overmagten.”’ Krigsarkiv., Vol. II. 

82 The Prince Regent to Ewald, Nov. 26, loc. cit. Cf. his letter to Berger of the same date. 

83 Cf. Holm, Danmark-Norges Udenriske Historie, Vol. II, p. 106 ff. 54 Thid. 

55 On Nov. 29, 1806, Garlike wrote to Lord Howick (Parl. Debates, Vol. X): ‘‘Mr. Pierre- 
pont (Swedish Minister in London) will have informed your lordships of the very unfavor- 
able impression (which the retreat made) upon the King of Sweden and of the strong 
measures of precaution which that monarch has judged it proper to adopt against the new 
danger that would result to his own interests and to those of his allies.” Cf. ibid., for the 
letters of Howick to Garlike of Dec. 3, 1806, and Jan. 22, 1807. 

6 Rist, J. G., Lebenserinnerungen (1880-1888), Pt. I, pp. 413-416. 

57 Garlike to Howick, Nov. 29, 1806, loc. cit. 
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danger to Holstein was “not less than it had been.” °8 The British Foreign 
Secretary, Lord Howick, replied: 


The accounts which have reached this country of the retreat of the Dan- 
ish army from Holstein, and the advance of the French to the Eyder, 
from which river there is reason to apprehend that His Majesty’s flag 
has been excluded, render it necessary that I should instruct you im- 
mediately to require of the Danish government a frank explanation of 
the motives which have produced measures apparently so injurious to 
the interest of His Majesty; and also the system of policy which that 
government means in the future to pursue in its relations with this 
country and with France.®® 


Even the peace-loving Charles James Fox, while Foreign Secretary in the 
Ministry of All the Talents, declared that if Denmark should yield to the 
wishes of France, “the Court of London, although it thoroughly regretted 
such a development, could only regard it as an act of hostility towards Great 
Britain.” 

Denmark’s position was thus one of international rather than national sig- 
nificance. As a sovereign state she was bound to compel both belligerents to 
respect her neutrality, but it was obvious to contemporaries that for this task 
she did not possess sufficient resources, and that she would be disinclined to 
resist the advance of the French armies, if these should be directed to occupy 
Holstein and the adjoining territory. It was equally obvious that if she per- 
sisted in her policy of yielding to the French, she would be committing an in- 
justice to the cause of the Allies, and expose her territory to measures of 
reprisal. Of this fact Denmark had received definite indications, especially 
from England. But Denmark was patently unable to prevent the violation 
of her territory, and there were at that time no other neutral states capable 
of coéperating with her. Why did she not invite the help of England and the 
Allies, against whom the hostile measures of the French would presumably be 
taken? Such action on the part of a neutral would perhaps be approved by 
some modern jurists,*! and perhaps even by Article Ten of the Covenant of 
the League of Nations; but it would also be a direct participation in war. 
Denmark was not prepared to take that step, although England and Sweden 
felt that she might well do so. 

With this view in mind the English Government did not confine itself to 
fruitless remonstrances; it rather sought means by which to protect Denmark 


8 Garlike to Howick, Nov. 29, 1806, loc. cit.: “Every account transmitted within these 
few days to Copenhagen, except those received by the government, increases our appre- 
hension that the attack is not far off.’”’ Garlike added that the Danish Government be- 
lieved an attack might occur, and that precautions were being taken to defend the Islands, 
but the government acted with the greatest secrecy and did not acknowledge the need of 
help from foreign nations. 

59 Letter of Dec. 9, 1806, Parl. Debates, Vol. X. 

*° Quoted in Holm, op. cit., Vol. II, p. 108. 

® Westlake, John, International Law (1910), Vol. I, p. 315. 
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against French aggression, or to enter upon intervention for the purpose of 
preserving “as against external aggression the territorial integrity and ex- 
isting political independence” of a friendly nation. To Wedel-Jarlsberg, 
Rist’s predecessor in London, Erskine, the Lord Chancellor, had proposed 
that Denmark and England should take joint action against France,®* and 
in April, 1806, Fox had made a formal offer of British assistance. Sweden, 
being deeply interested, would contribute an army of 25,000 men.® 

Another plan, calling for the abandonment of the Peninsula of Jutland 
and the concentration of the combined forces for the defense of the Islands 
and the Sound, was also considered.** This plan was favored by all those 
Danes who believed that the chief strength of the monarchy was derived from 
its great maritime enterprises, supported by the fleet, since these enterprises, 
concentrated in the Islands and in a few towns in Norway, could be carried 
on even if the French should occupy the Peninsula. 

If one of these proposals had been adopted, all apprehension as to the ex- 
posed position of Denmark would have been removed. A French attack 
on Zealand would under those circumstances encounter many great difficul- 
ties, such as might, indeed, with the proper exercise on the part of the (Dan- 
ish) Court prove insurmountable. England would codperate if Denmark 
should really stand in need of such aid,® but the Danish fleet might alone be 
sufficient for this defense.** To ascertain whether it would be so employed 
the British officials were carefully observing its movements and its state of 
preparedness.®? 

To these various precautionary projects Danish statesmen remained sin- 
gularly indifferent.°* Their disinclination to turn Denmark from her posi- 
tion of lucrative neutrality and their fear of antagonizing Napoleon made 
them declare that no danger threatened. They adopted no measures of de- 
fense whatever, thus exposing their country to the intervention of either 
belligerent. 

Garlike doubted the sincerity of the Danish policy and warned his govern- 
ment about the consequences that might follow. He believed that if the 
Peninsula should fall, the Danish Government would still continue to de- 
clare its determination to persevere in the firmest resolution to resist the 
enemy and its readiness to arm the fleet immediately for the protection of the 


62 Holm, op. cit., Vol. II, p. 108. 

6’ Howick to Garlike, Dec. 3, 1806, Parl. Debates, Vol. X. 

64 Bobé, Efterladte Papirer fra den Reventlowske Familiekreds, entries for August and 
September, 1807; Parl. Debates, Vol. X, letters of Garlike to Howick of Nov. 14, 24, 29, 
1806, and Jan. 12, 1807. %& Howick to Garlike, Dec. 3, 1806, loc. cit. 

6 Garlike wrote to Howick on Jan. 7 that if the Danish fleet were in as high a state of 
efficiency as was being represented, “‘It may still be hoped that every effort of France will 
fail against the Danish Islands.” 

87 Canning believed that Denmark did not intend to use the fleet in self-defense. Parl. 
Debates, Vol. X, pp. 274, 280. During the siege of Copenhagen the fleet took no active part 
in the defense of the city. 68 Cf. Raeder, op. cit., Vol. I, p. 6. 
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Islands. “But having said this it is my duty not to conceal from your Lord- 
ship,” he wrote to Lord Howick, “how much my apprehensions increase with 
respect to the persons in high though not in the first offices, to whom great 
confidence will be shown in the hours of danger, and who must have con- 
siderable influence in the direction of the public opinion and of the means of 
repelling the enemy. . . . They will present the danger to be actually less 
than it is, in order to prevent the activity of others, and will exaggerate it 
with the chance of securing and extending their own authority. These per- 
sons will then be capable of imputing as a crime, that more effectual means 
were not concerted for the defense of the country; and will recommend an 
accommodation with France through the voice of the populace, not as an 
avowal of their choice, but as a measure of the necessity to which they have 
been reduced.” ® A few days later Garlike stated that in consequence of 
this inadequate preparation the enemy might be able rather to seize the Dan- 
ish fleet than to treat for it.” 

The Danish fleet presented a problem on which the English Government 
insisted there should be a complete understanding between Denmark and 
England. In his letter to Garlike of December 3, 1806, Lord Howick wrote: 


Though His Majesty must experience the deepest regret from any in- 
terruption in the relations now so happily subsisting between the two 
Powers, it would be impossible for the King to acquiesce in any arrange- 
ment whereby the whole, or any part, of the Danish navy might be placed 
at the disposal of France. If therefore it should happen that, in order 
to secure the German dominions of the Crown of Denmark, that Power 
should be induced to comply with a demand of this nature, His Majesty 
could not avoid taking such measures as in that case would become in- 
dispensable for the honor of his crown and the interest of his people. 
Should any question of this sort arise, you will at once state distinctly 
and unequivocally the feelings of this government upon it.” 


Garlike in his reply put the question of the Danish fleet still more bluntly. 
On December 28, 1806, he inquired of Lord Howick whether it would be 
advisable to declare to the Danish Government that any arrangement with 
the French upon this matter would “infallibly lead to open and active war 
on the part of Great Britain.” Unfortunately, he never found the opportu- 
nity to discuss this entire matter candidly with Joachim Bernstorff, the Di- 
rector of the Danish Foreign Office.”” 

Here then was Denmark occupying one of the most strategic positions in 
Europe, and possessing a fleet second only to that of England.** In the war 
then raging between Napoleon and England these two assets might be the 
decisive factors of victory for either belligerent that could obtain control of 
them. European statesmen believed that Napoleon was only awaiting a favor- 


6 Garlike to Howick, Nov. 24, 1806, Parl. Debates, Vol. X. 10 Tbid., Dec. 28. 
” See also Howick’s dispatch of Dec. 9, loc. cit. 

” Garlike’s dispatch of Dec. 28, 1806, loc. cit. 

** That was especially true after Trafalgar. 
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able opportunity to seize them both. They felt, likewise, that Danish 
resources were insufficient for effective defense, that Denmark was partial 
to the cause of France, and that her rulers would remonstrate against the 
violation of their neutrality but would not resist the French advance. Rus- 
sia, Sweden, and Prussia had threatened to compel Denmark to join them in 
the war against Napoleon. Months before Canning became the British For- 
eign Secretary the English Government had sought an understanding whereby 
Sweden, England, and Denmark would form an alliance to defend Danish 
territory. Three months before he took office the government suggested that 
it would be compelled to take drastic action to forestall the possible seizure of 
the Danish fleet by Napoleon. 


Anglo-Danish relations were also embittered by frequent controversies 
over the increasing activities of neutral merchants. The trade of the neutral 
states expanded with every war and shrank with every return of peace.” 
During the War for American Independence the city of Copenhagen experi- 
enced one of its great periods of flourishing trade,”> and in the wars of the 
French Revolution and the Napoleonic Wars it enjoyed a few years of still 
greater prosperity.”® The history of other Scandinavian centers of trade 
was similar to that of Copenhagen. While the total trade of the neutral 
states prospered, that of some individual merchants suffered at the hands of 
privateers and over-ambitious naval commanders. In the disputes which 
ensued, the neutral government was concerned mainly over the economic 
losses suffered by these individuals when their ships were captured, while the 
belligerent government found it necessary to weigh the effect which the total 
neutral trade would have upon the issue of the war.”7 

Fundamentally, the controversy between neutral Denmark and belligerent 
England did not arise from an urgent necessity of protecting the trade of the 
neutral country, for as long as the war endured, this trade would flourish and 
when the war ended it would languish. The dispute was rather concerned 
with the extent to which a non-combatant nation might increase its com- 
mercial activities at the expense of a belligerent, and through its interposition 
prolong the war by nullifying the efforts of that belligerent’s fleet.” The 


7% Cf. Nathanson, Danmarks Handel, Skibsfart, Penge-og Finantsvaesen fra 1730 til 1830 
(1832), Vol. I, p. 102; Bugge et al., Den Norske Sjéfarts Historie (1931), p. 528 ff; Amneus, 
La Ville de Kristiania, son Commerce et son Industrie (1900), p. 50. 

7% Odhner, Sveriges Politiska Historia under Konung Gustaf III’s Regerung (1885), Vol. 
II, pp. 121-122; Reumert, The Commercial Geographic Importance of the Situation of 
Copenhagen (1926), pp. 29-30. % Raeder, op. cit., Vol. I, pp. 7, 25. 

77 Cf. the interpretation given by Heckscher, op. cit., p. 25 ff. 

78 In his note to Lord Howick, March 9, 1807, Rist, the Danish Minister, contended that 
Danish vessels had the unquestionable right to engage in the coastal trade of France and her 
allies. To this contention Howick replied, March 17: ‘The coastal trade of the enemy 
in time of peace is carried on by his own navigation. Even the other branches of the trade 
referred to, viz., from Holland to France, to Spain, and the hostile ports in the Mediter- 
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controversy arose from the measures adopted by the belligerent to protect 
its rights from the encroachment of the neutral. 

Anglo-Danish maritime difficulties had been slow in developing. For two 
years or more after the war reopened in 1803, neutral trade and shipping 
remained practically undisturbed; *® and through her treaty with England 
of 1803 Denmark had obtained favorable terms for her navigation.*® Thus 
the seizure of her ships diminished steadily until in 1805 only thirty-five 
vessels were apprehended, and of these but three were adjudged good prize 
to the captor. In 1806, however, came the defeat of Prussia, the Continen- 
tal System and its ramifications, the more frequent seizure of neutral ships 
by British privateers and men-of-war, and the more rigid application of the 
prize law by British judges.* Sharp protests to England were made by the 
Danish Government, and these were answered by the equally pointed replies 
of Lord Howick. 

The Berlin Decree, issued by Napoleon in November, 1806, and the Orders 
in Council from London in January, 1807, cast an atmosphere of unusual bit- 
terness about the controversies between neutrals and belligerents.8* These 
regulations mark a complete departure from the principle which, according 
to the statement of Canning, prescribed that the rights of all states were se- 
cured by the sanctity of public law, and by which even the weaker were pre- 
served from aggression, the principle applying at least through the conflict 
of interests, if not by means of immediate protection.** Into the policy of 
the belligerents, if not into that of the neutrals, they injected a spirit of re- 


taliation. The Berlin Decree declared that “it is a natural right to oppose 
such erms against an enemy as he makes use of and to fight in the same way 
as he fights.” Lord Howick interpreted this to mean that “if third parties 
suffer from these measures, their demand of reparation must be made to that 
country which first violates the established usages of war and the rights of 
neutral states.” 


ranean, in time of peace, chiefly pass by the navigation of those countries respectively.” 
When neutral navigation was enlisted to carry on this trade, it served “‘to rescue the com- 
merce of the enemy from the distress to which it is reduced by the superiority of the British 
navy, to assist his resources, and to prevent Great Britain from bringing him to reasonable 
terms of peace.”” Both notes are found in Parl. Debates, Vol. X. 

 Lindvald, A., ““Danmark-Norges Handel-og Skibsfart, 1800-1807,” in Dansk Historisk 
Tidsskrift (1815-1817); Heckscher, op. cit., pp. 309-311. 

*° Danske Traktater efter 1800 (Copenhagen, 1871). 

 Lindvald, loc. cit., pp. 403-408. ‘Fra 1806 kom selv den stérste Samvittighedsfuld til 
kort. Sékrigen antog stedse voldsommere Former og Overgrebet mod den neutrale Handel 
blev stadigere flere.” From June 14 to Nov. 3, 1806, sixty-eight Danish ships were seized. 
In 1807 the number was greater. Ibid., p. 408. 

* Presently there were to be no neutral carriers in Europe. Thenceforth the controversy 
was between England and America. 83 Parl. Debates, Vol. X, p. 282. 

* Anderson, F. M., The Constitutions and Documents Illustrative of the History of 
France (1904), p. 386. Howick’s interpretation was made in a note to Rist, March 17, 
1807, Parl. Debates, Vol. X. Cf. Vattel, The Law of Nations, p. 40. 
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That the spirit of retaliation had now in large measure superseded legal 
principles as the guide in international transactions the Danish Government 
soughi to ignore, passively in its relations with France, and positively in its 
negotiations with England in 1807, at the time when it stood forth as the 
champion of neutral rights. It dispatched a note to Rist in London, instruct- 
ing him to declare that “the palpable inconsistencies and falsehoods” of the 
Orders in Council of January, 1807, could “not be equalled but by their fatal 
consequences with respect to society.” From the regulations of the Orders 
the commerce of Denmark, including her participation in the coastal trade of 
France and her allies, should be exempted, for it was guaranteed by the 
public law of nations and by the sacred faith of treaties. The principle of 
belligerent retaliation should not affect Denmark, for she had never swerved 
from the strict execution of her treaties, or from her duties toward England. 
Rist was to point out that the English Government was following a policy 
which rendered the stipulations of treaties, and the pacific relations between 
states 


subordinate to a right of war, indefinite in its principles, unlimited in its 
extent, incalculable in its consequences, but completely foreign to, and by 
no means binding on, a neutral power, independent, and protected by 
solemn and recent treaties. . . . This is the spirit of a measure which 
inflicts upon the commerce of Danish subjects the most severe wounds 
of which neutrality offers an example.*® 


The Danish note compared the effect of the Orders in Council with that 
of the Berlin Decree establishing the Continental System. Here it departed 
from its discussion of the principles involved and frankly indicated that 
Denmark protested to England chiefly because Danish trade would be less 
severely disturbed by the French regulations than by the English. In his 
reply to Rist, Lord Howick challenged the contentions of the Danish Govern- 
ment. He held that neutral rights of Denmark were not curtailed, and ex- 
plained that the Order in Council, unlike the Berlin Decree, might be a boon 
to Danish commerce.**® 

The exchange of notes did not ease the tension between the two govern- 
ments. It served to convince England that Denmark was subservient to 
Napoleon and unfriendly to the Allies. English officials observed that Den- 
mark did not protest against the Berlin Decree,§* and Canning said in the 
House of Commons that the manner in which the Danish Government had 
remonstrated with England on the subject of the Orders in Council, which 
was a partial retaliation for the French decree, revealed “anything but a 


85 Rist to Howick, March 9, 1807, Parl. Debates, Vol. X. 

8 Howick to Rist, March 17, 1807, loc. cit. See note 78 supra. 

8? Ibid. Howick stated: ‘‘No intention of resistance (to the French decree) has appeared 
in any public document, or any steps taken by the Danish government; whilst, on the other 
hand, it has observed a conduct not apparently calculated to enforce the respect due to the 
rights of a neutral nation.” 
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disposition to cultivate impartiality,” and that this Danish remonstrance had 
appeared in the same light to the last administration.6* There was also com- 
plaint in England about “the shameful misconduct of neutral merchants, who 
lend their names for a small percentage, not only to cover the goods, but in 
numberless instances to mark the ship of the enemy.” ®° 

As the first months of summer came and passed, Anglo-Danish relations 
became still more embittered. The Danish Government continued to pro- 
test against the Orders in Council and to demand unconditional recognition 
of its contentions, regardless of the conduct of its merchants or of the fact 
that a large number of foreign traders were operating under the protection 
of the Danish flag. After the delivery of the last of these notes, on June 6, 
the situation in London became so critical that the Danish chargé d’affaires 
expected to be recalled. A crisis was approaching, of which fact the Danish 
Government was keenly aware.*° 

The Government had received a number of other warnings that decisive 
measures might be taken by England. Reports of traders, and stories ap- 
pearing in the press in June and the early days of July pointed to an approach- 
ing English expedition to the Sound,* and the Danish Consul in London, Jens 
Wolff, sent frequent warnings to the College of Commerce in Copenhagen. 
On June 2, 1807, he received a letter from an Englishman named Howard, 
who wrote: 


Sirs: It is the opinion of some well informed persons that the expedition 
now fitting out in this country is intended for the purpose of taking pos- 


session of Copenhagen and the whole Island of Zealand, of which your 
government should certainly be informed in time to prepare accommo- 
dations for the said troops. . . . Wishing for peace among all mankind, 
I am, Sirs, Yours sincerely, Howard.*? 


An English official, to whom Wolff showed this letter, remarked that it was 
“a very extraordinary singular letter.” 

For the purpose either of forming an alliance with Denmark, or of render- 
ing the Danish fleet innocuous, the English Government had for months been 
weighing the question of an expedition to Copenhagen. The time at which 
this armada would sail was determined by the events which took place in the 
east, where the armies of Napoleon and Alexander I were engaged in deadly 


* Parl. Debates, Vol. X, Canning’s speech of Feb. 8, 1808. 

** See ibid., the note of Howick to Rist, March 17, 1807, and ef. Raeder, op. cit., Vol. I, 
p. 26: “There was now hardly a vessel of which the cargo, ship’s papers, crew, or destination 
did not reveal some irregularity.” 

* Raeder, op. cit., Vol. I, p. 27. 

" The master of a Danish corvette, The Fylla, on his return to Copenhagen on July 19 said 
that while he was at anchor off Portsmouth he was told by Admiral Gambier to hurry home 
unless he wished to be detained there by order of the English Government. (Jbid., p. 39.) 
Raeder also refers to a report in the Berling Avis for July 10, suggesting that an expedition to 
the Sound was being prepared. 

" Raeder, op. cit., I, p. 37, quotes this letter both in Danish and in its original English. 
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combat, but it was the Battle of Friedland, rather than the Peace of Tilsit, 
which was the decisive factor.% 

Long before the Battle of Friedland the English Government recognized 
that Russia would come to terms with Napoleon if defeated by him, and it was 
aware of the general stipulations of any forthcoming treaty of peace.** Eng- 
land had failed to provide Russia with adequate subsidies, and, thanks to a 
disorganized transport system, her troops had arrived in the Baltic region too 
late to ease the French pressure on the Russian army.®® In the House of 
Commons Canning summarized the contents of letters written to the Foreign 
Office by English representatives at St. Petersburg in the period from Noven- 
ber, 1806, to May, 1807. “All accounts agree,” he said, “in representing that 
the Court of Russia was alienated from this country.°® The expectation of 
assistance from this country, no matter whether well or ill founded, was the 
cause, not of the Peace of Tilsit, but of the temper in which it was concluded, 
when military disasters had rendered that peace necessary.®* Out of twenty 
dispatches received from our own ambassador with the Emperor, there was 
not one in which he did not say, ‘Send assistance or Russia will fail you; make 
a diversion, which will take part of the weight of the war off Russia, or she 
will withdraw from it.’” ®8 Months before the Peace of Tilsit the English 


% The Treaty of Tilsit was signed on July 8; the orders for the sailing of the expedition 
were issued not later than July 19, and the first English vessels appeared before Kronborg 
August 1. The intervening time was too short for the government to have been guided by 
the information it had received from Tilsit. On the question of how the information about 
the negotiations at Tilsit reached England see Rose, J. H., “(Canning and Denmark”’ in 
Napoleonic Studies (1904). 

Of the Tilsit treaty Kircheisen, in his Napoleon, Ein Lebensbild (1927), p. 78, asserts: 
“Die Hauptbestimmung dieses Friedensvertrages, von dessen Inhalt spiter durch Verrat 
gegen Zahlung von 20 Millionen Marken von den russischen Diensten stehenden Grafen 
d’Antraigues Kenntnis erhielt, konnten fiir England sehr verhangnisvoll werden.” 

% Cf. Heckscher, op. cit., p. 304. 

% See Canning’s statement in the House of Commons, July 31, 1807, Parl. Debates, 
Vol. X. 

% See extracts from the dispatches of Charles Stuart, the English Ambassador at St. 
Petersburg, to Lord Howick, Nov. 19, 28, Dec. 1, 18, 1806, and Jan. 2, 14, 1807 (Parl. De- 
bates, Vol. X), wherein he states: “I must not conceal from your lordship that the apparent 
silence of His Majesty’s government, respecting a military diversion on the coast of France, 
has not produced a favorable effect upon the opinion either of the ministry or the public of 
this country.”’ See also Lord Howick’s dispatch to Stuart, Jan. 13, explaining why assistance 
was not sent, and the messages of Marquis Douglas to Howick of Jan. 26, Feb. 8, 14, 15, 20, 
March 9, 26, 1807. All these dispatches point out that Russia felt that she was abandoned 
by her allies. 

87 Parl. Debates, Vol. X, General Budberg’s answer to the remonstrance of Lord Gower on 
the conclusion of the Peace of Tilsit. 

% Tbid., the debates on the expedition to Copenhagen of Feb. 3, 1808. That Russia would 
abandon her allies is indicated especially in the dispatch which Douglas sent to Howick, 
April 27, 1807. At other times Canning reverted to the significance of the Battle of Fried- 
land. On one occasion he declared that since the victory of Friedland had laid all Conti- 
nental states prostrate at his feet all the efforts of Bonaparte would be turned against the 
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Government recognized that if Napoleon should win a signal victory over 
Russia, he would be able to obtain control of the maritime strength of the 
whole Continent, provided he also accomplished the inviting object of adding 
the Danish navy, lying in a manner within his grasp, to his resources. 

By midsummer of 1807 England was ready for drastic action against Den- 
mark, but so were the French also. In a letter of August 2 Napoleon wrote 
to Bernadotte that if the English did not accept Russia’s mediation as con- 
templated at Tilsit, Denmark should be asked to declare war against them, 
and if Denmark refused, he was to occupy the entire Peninsula of Jutland.” 
The French diplomatic service was also called upon to aid in inveigling 
Denmark into war with England. On August 2 Talleyrand was directed 
to inform Dreyer, the Danish Minister in Paris, that if England refused the 
mediation of the Tsar, Denmark must make war either on England or France; 
and that the friendship which the Prince Regent had manifested for Napoleon 
indicated that Denmark would not hesitate in its choice.1° Four days later 
Talleyrand informed Dreyer that all the steps taken by Napoleon conjointly 
with the other Powers to exclude British commerce from the Continent were 
nullified by the fact that Denmark kept her harbors open to it. Denmark 
should therefore close her ports.?°! 

Between peace and war there was for Denmark no alternative. She must 
voluntarily join one belligerent or the other, or be compelled to do so, for her 
military strength was insufficient to keep her neutrality inviolate in the face 
of the pressure being exerted upon her. Of this fact the Danish Government 
had received ample intimation. Yet it sought to escape the consequences of a 
deliberate choice, and allowed the country to drift into war with England 
because it was felt that the ultimate result of such a war would be less dan- 
gerous to the monarchy than a war with France. 


This interpretation of Danish foreign policy is at variance with the view 
held by Danish historians,!° but it seems justified by the fact that to placate 
France Denmark did not hesitate to offend England,!® and by the history of 


power and resources of the British Empire. He developed this idea in detail. Parl. De- 
bates, Vol. X, pp. 254, 267, 355, 358, 1186, 1205. 

" Correspondance de Napoleon, Vol. XV. 

100 Thid. 

1 Holm, Danmark-Norges Udenriske Historie, Vol. II, p. 78. 

1% Raeder, op. cit., Vol. I, p. 6 ff. See also Sérenson, Den Politiske Krise 1 1807, p. 4: 
“For of that both the Crown Prince and Foreign Secretary Bernstorff, who was directing 
the Department of Foreign Affairs under the King in Copenhagen, together with the 
country’s whole enlightened population, were certain, that a war with England would be 
the greatest misfortune that could befall the United Kingdoms.” 

One such act was the termination of the convention which gave the English postal 
connections over Husum and Ténning. Christian Bernstorff wrote to his brother Joachim, 
Aug. 12: “A war with England must be a war of destruction for us, but every concession 
to the demands of England will inevitably result in a rupture with France.’ Sérenson, op. 
cit., Pp. 38. 
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the Anglo-Danish negotiations immediately preceding the military opera- 
tions. The statement of the Privy Councillor, Car] Wendt, August 8, 1807, 
seems further to support such an interpretation: 


Denn sie (the English) fordern nicht weniger als allianz oder Krieg, das 
heisst unsern Ruin, was wir auch wahlen. . . . Von beyden ist doch das 
letzte in der jetzigen Lage der Dinge das mindre Ubel, denn Flotte, 
Schiffe, Colonien, und Handel kann man noch erwarten wieder zu bekom- 
men, aber wenn einmal unsere Provinzen jenseits des Belts verschlingen 
sind, so kann England sie uns nicht wieder schaffen.1"* 


Other factors served to make an understanding between Denmark and 
England impossible. The English military policy of small expeditions had 
not inspired confidence,?®> and Danish statesmen, who did not foresee the new 
energy and changed strategy that came with the Portland Ministry, could 
have no faith in the ability of England to protect Denmark against French 
aggression.1°6 When the general terms of the Treaty of Tilsit became known 
it seemed that a way of escape presented itself, for the Danish Government 
could then resort to a policy of procrastination, hoping that England would 
accept Russia’s forthcoming offer of mediation and prevent a rupture be- 
tween the Courts of London and Copenhagen.!°%* Having adopted this policy 
of delay, the Danish Government found it necessary during the crisis of Au- 
gust to avoid any official dealings with the English representatives sent to 
treat with it. 

The Danish foreign policy was at this moment directed from two separate 
points. At Kiel were the Prince Regent and the Foreign Secretary, Christian 
Bernstorff; at Copenhagen Joachim Bernstorff was directing the Department 
of Foreign Affairs. This arrangement was made necessary by the fact that 
the Prince, as commander-in-chief of the army, had established himself at 
its headquarters at Kiel. In the conduct of foreign affairs he needed Chris- 
tian Bernstorff at his side. 

On July 16, 1807, Canning sent Brooke Taylor to Copenhagen, and on 
July 28, Francis Jackson to Kiel, to present demands for an Anglo-Danish 
alliance of mutual defense, or the surrender of the Danish fleet for the dura- 
tion of the war.1°8 The extraordinary evasiveness with which both emissaries 
were met was designed to prevent them from explaining in diplomatic terms 


104 Bobé, op. cit., Vol. VI, Wendt to C. D. F. Reventlow, Aug. 8, 1807. 

10% Such as those to South America, Constantinople, and Egypt. 

10 Cf, Joachim Bernstorff’s letter to his brother, Aug. 13, 1807, in Sérenson, op. cit., p. 35. 

107 Describing his meeting with Jackson, Christian Bernstorff wrote to his brother, Aug. 7: 
“T shall especially endeavor to gain time, and, if possible, to conduct the negotiations in 
such a manner that the actual consummation of the act of violence with which we are 
threatened may be delayed, at least until it is known whether the English Government will 
accept the Russian mediation and thereby prepare the way for a general peace.’’ Sérenson, 
op. cit., p. 33. 

108 For these and other details see Rose, J. H., ‘Canning and Denmark,” in Napoleonic 
Studies. 


t 
t 


THE SEIZURE OF THE DANISH FLEET, 1807 301 


the aim of their mission, and seemed intended to throw upon England alone 
the onus of the ensuing events, thus removing the danger that France might 
suspect Denmark of a collusive understanding with England. 

Taylor arrived at Copenhagen, was introduced to Bernstorff on August 2, 
and at once entered upon a discussion of the Treaty of Tilsit. He explained 
the role Denmark was expected to play, and stated that England must have a 
declaration from the Danish Government upon the policy it aimed to follow. 
He was here met by Bernstorfi’s reminder that no one knew what had oc- 
curred at Tilsit, that England was agitated by mere rumors, and that Taylor’s 
mission could not begin until he had presented his credentials to the King. 
Until that presentation had been made there could be no official negotiation 
between him and the Director of the Foreign Office.°® Whatever informa- 
tion Taylor might give him must be regarded as a personal matter only. 
Other circumstances indicate that Bernstorff sought to deprive Taylor of the 
occasion to present the English demands. His audience with the King, set 
for August 7, was postponed on the ground that the Sovereign was indisposed, 
although Bernstorff made no secret of the fact that the Court functions were 
taking place as usual. There were no further interviews at this time, al- 
though Taylor found the opportunity to outline informally the terms of the 
English proposal. As the fleet continued to mass before Copenhagen, Berns- 
torff carefully refrained from discussing that matter, apparently fearing that 
such a discussion might give an official character to his pourparlers with 
Taylor.1!1_ The latter, finding that he could accomplish nothing, withdrew 
from Copenhagen. 

Jackson, at Kiel, was no more successful. He arrived on August 6, and im- 
mediately asked Christian Bernstorff for an interview. The Foreign Sec- 
retary replied that he could not receive him in an official capacity, for the seat 
of government was at Copenhagen, but as a private citizen he would be glad 
to discuss confidentially anything that might affect the relationship between 
Denmark and England. Despite its unofficial nature the interview which 
followed was long and heated, not over Jackson’s proposal for an alliance, 
but rather over his assertion that Denmark would yield to the wishes of 
France and Russia.42 Of results the interview was barren, and Jackson 
asked that he might have an audience with the Prince Regent. 


109 Joachim Bernstorff to Chr. Bernstorff, Aug. 3, in Sérenson, op. cit., p. 24. 

10 Jbid. “This was a pretense that he was not displeased to have Taylor see through; 
for the meeting of the Council of State, and the dinner . . . were not postponed.” 

Tbid., pp. 20-27, passim. 

"2 Tbid., p. 31, Chr. Bernstorff to J. Bernstorff, Aug. 7. J. H. Rose, in “Canning and 
Denmark,”’ writes: “Due to Canning’s memorandum of July 29, in which he emphasized the 
fact that the possession of the Danish fleet was the main object of Jackson’s mission to Den- 
mark, and that without the fleet no concessions on the part of Denmark could be considered 
of any value, Jackson put the question of the fleet in the forefront of his negotiations and 
relegated the Anglo-Danish alliance to the background.” This statement rests on evidence 
directly contrary to the reports given of the interview by Bernstorff, who analyzed the posi- 
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The audience was obtained through the efforts of Bernstorff, with the con- 
dition that the Prince should not enter upon negotiations of a formally dip- 
lomatic nature.'!3 Before he met the Prince, however, Jackson went again 
to the Foreign Secretary for a second interview, in which he gave Denmark 
the choice of war or an alliance to which England would contribute twenty- 
five ships of the line and 40,000 men, and suggested that Denmark might 
hope for a compensation in the form of colonies.1!‘* On August 8 he had his 
audience with the Prince, to whom he repeated the statement he had made to 
Bernstorff. The Prince replied that he, as head of the government and com- 
mander of the army, could not listen to such proposals, and advised Jackson 
to see Bernstorff again. Believing a crisis was at hand, the Prince set out 
for Copenhagen late that evening. Jackson returned to Bernstorff for a third 
interview, but their meeting was fruitless. The Secretary had received au- 
thority to listen to Jackson’s proposals but not to enter into an agreement with 
him.14® Upon learning that the pledge England demanded was the Danish 
fleet, Bernstorff urged Jackson to follow the Prince to Copenhagen that he 
might discuss this important matter with him there. 

Jackson forthwith boarded a ship for the capital, August 9, but unfavorable 
winds brought his ship back to Kiel the following day. He experienced much 
difficulty in obtaining horses for the overland journey thus become neces- 
sary,!!7 and once on the road he was detained two hours at every station for 
exchanging horses, thanks to the instructions given by the Prince as he passed 
that way.448 On the thirteenth Jackson reached the capital, only to find that 
the Prince had left the night before to return to Kiel. Angry at having missed 
the Prince, he immediately sought an interview with Joachim Bernstorff, 
who, he learned, had received no authority to negotiate but instead had been 
directed to request him to return to Kiel for another audience. Bernstorff 


tion of the English Government with amazing correctness, and added that England desired 
an alliance with Denmark and some security, perhaps some islands. He wrote to his 
brother (loc. cit.): ‘Thus the English Government sees itself forced into the necessity of 
asking Denmark either to join England in a close alliance and enter upon negotiations for 
the adoption of measures necessary for the safety and welfare of [our] country, or to give 
England some tangible pledge [Pant] toward her security.” Jackson, he said, had not had 
opportunity to declare what ‘‘Panten” was to be. It might be one of the Islands, even 
Zealand. 

113 Sérenson, op. cit., p. 32, Chr. Bernstorff to Joachim, Aug. 7: “I shall in the meantime 
indicate to him [Jackson] that it is not the intention of the Crown Prince to enter upon 
political negotiations with him.” 14 [bid., p. 32. See note 112, supra. 

5 S6renson, op. cit., p. 34, the Prince Regent to Chr. Bernstorff, Aug. 8: “Er (Jackson) 
sagte ziemlich deutlich dass wir entweder uns allierten mussten oder auch Krieg haben konn- 
ten. Ich erwiederte, dass ich als Prinz und General nicht anhéren konnte, und erwies ihn 
an Ihnen, damit er naher miisste sich expliciren.” 

116 See Bernstorff’s summary of his interview with Jackson on Aug. 9, Sérenson, op. cit., 
p. 40. 

7 Biilow, Joh., Memoirer og Breve udg. af Julius Clauson og P. Fr. Rist. Vol. III i Breve 
ttl Joh. Biilow til Sanderumsgaard (1906), p. 98. 18 Raeder, op. cit., Vol. I, p. 55. 
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discoursed freely upon the ethics of Denmark’s position as a neutral, and 
pointed out that all responsibility for the ensuing struggle would rest on Eng- 
land. Jackson, seeing that no terms of an Anglo-Danish understanding 
could be broached, felt justified in retiring to the English fleet that same 
day.14° Late in the evening of August 15 the whole English fleet was set in 
motion, and at six-thirty in the morning of August 16 Joachim Bernstorff 
was informed that the English had begun their landing operations at 
Vedbaek.!2° 


What of the Prince Regent and his policy? If his aim had been to nullify 
all attempts of England to open negotiations for a treaty with Denmark, he 
had accomplished his purpose. He had evaded Jackson at Kiel and at 
Copenhagen. Taylor had likewise been frustrated in his mission. All ave- 
nues of approach had been closed. The Prince had closely observed the 
French activities near the Danish frontier, the Continental System and its 
implications, the general terms of the Treaty of Tilsit, and the attitude of 
suspicion entertained by some Continental states toward Denmark. Within 
his purview had fallen the diplomatic negotiations with England arising from 
the retreat of the Danish army at the approach of the French, and from the 
Danish protests against the Orders in Council. He had heard Jackson state 
that Denmark must surrender her fleet or join England in an alliance of mu- 
tual defense. He was aware that a crisis was at hand; but, like Christian 
Bernstorff, he knew that a war with England would be less dangerous than 
one with France, and, like him, feared that any concession to the demands of 
England would lead to the immediate advance of the French armies into 
Holstein.124 

With these things in mind he planned a hasty trip to Copenhagen.!?2, When 
he arrived at the capital on August 11, he was greeted with enthusiasm and a 
sentiment that in the evening found expression in celebration and illumina- 
tion. The enthusiasm of the evening gave way to depression on the follow- 
ing morning, when the capital awoke to learn that its hero, together with the 
King and the government officials, except Joachim Bernstorff, had departed 
for the Peninsula. The people found little encouragment as they read the 
proclamation which during the early morning had been posted on the streets: 
“Countrymen: After having organized everything which time and circum- 


49 Sérenson, op. cit., p. 56. 

120 Ibid., p. 56. Raeder, op. cit., p. 111, says that the operations began between four and 
five o’clock in the morning. 

1 Chr. Bernstorff to Joachim (Sérenson, op. cit., p. 41): ‘Our condition would become 
most deplorable if the French Government should make use of the English attack as a 
pretext to occupy Holstein arbitrarily.” 

This interpretation seems justified by the events and by contemporary accounts of 
them. See Biilow, op. cit., Vol. III, p. 97: ‘In attendance upon the Prince there is only 
Adjutant General Biilow. They carry nothing with them except what they wear and a 
little linen, which a hussar could have carried under his arm.” 
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stances permit, I hasten to the army for the purpose of acting with it in be- 
half of my beloved people, in case all matters are not terminated honorably and 
after my wish.” #23 While Copenhagen was faced by an overwhelming Eng- 
lish armament in its harbor, the Prince retired to the peaceful village of Kiel. 

During his sojourn of twelve hours in Copenhagen he had taken all meas- 
ures which he deemed necessary for the defense of the city.1** He divided 
the military command, placing the forces operating in the southern part of 
Zealand under Major Castenschjold, who lacked initiative and was much too 
dependent upon specific instructions from Kiel.125 At Copenhagen the elderly 
General Peymann, who had always served with the engineers and had never 
commanded a body of troops, was appointed commander-in-chief.!2° The 
other arrangements seem to have been commensurate with these appoint- 
ments.!*7 No plans were made for the disposal of the fleet, either by destruc- 
tion or otherwise,!*® nor were any special efforts made to bring substantial 
reinforcements from Holstein to Zealand, though military experts believed in 
the feasibility of doing so.12® Although there was a shortage of trained subor- 
dinate officers, which severely crippled the effectiveness of Castenschjold’s 
army corps, no additions were made to his staff.1° 


12% Krigsarkiv., Vol. III, p. 10. The Prince Regent arrived at Copenhagen at noon, Aug. 
11, and departed at midnight. Practically the whole machinery of government was moved 
to Kolding. 

124 “Tt is indeed remarkable how much the Crown Prince accomplished in this short time. 
He had clearly in mind everything that needed to be done, even to the minutest details.” 
Krigsarkiv., Vol. III, p.11. Cf. the letter of the Prince Regent to Chr. Bernstorff, Aug. 13, 
1807, Sdrenson, op. cit. 

1% Castenschjold to the Prince Regent, dispatches of Aug. 26 and 27, 1807, Krigsarkiv., 
Vol. III. 

1% Raeder, op. cit., Vol. I, p. 73 ff., characterizes Peymann and the other Danish officers. 

127 The Prince Regent’s instructions to Peymann were vague: ‘You will therefore take 
over the defenses upon land and sea, taking such precautions as you may deem necessary. 
. . . As soon as hostilities begin, condemn all British property. On the other hand, refrain 
from being the aggressor. Begin at once to provision the fortresses of Copenhagen and 
Kronborg. Major General Biellefelt and Commander Bielle will serve under you, and one of 
them will take command when you are not present. FREDERICK, K. P.” Krigsarkiv., 
Vol. III, p. 44. Not a word was said about the fleet. 

28 For papers and discussions bearing upon the fleet, see Raeder, op. cit., Vol. I, pp. 220- 
222, 225, 227, 243, 246, 251, 262; for an explanation of why the fleet could not be destroyed 
see ibid., pp. 256-257. On Aug. 18 the Prince Regent sent Lieut. Steffens to Peymann with 
instructions to burn the fleet. Steffens was captured, and his message was destroyed by 
Amptmann Treschow. Of this fact the Prince was informed at once, but he made no 
further attempts to communicate with Peymann about the fleet. See Krigsarkiv., Vol. III, 
for the instructions to Steffens and Steffens’ letter of Aug. 20, the Prince’s acknowledgment 
of two messages from Copenhagen, Aug. 26, and his letter to Peymann, Aug. 28. 

129 On the feasibility of sending reinforcements to Zealand see Krigsarkiv., Vol. III, p. 20, 
and also the letter of the Prince Regent to Wegner, Aug. 28, and Liliencrone’s letter of Sept. 
5. Further discussion is found in Raeder, op. cit., Vol. I, pp. 378-384, and in Parl. Debates, 
Vol. X, p. 279 ff. 

130 Castenschjold to the Prince Regent, Aug. 23, Krigsarkiv., Vol. III, p. 96. 
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To the defense of Kiel, on the other hand, the Prince Regent gave much at- 
tention. After he had returned to army headquarters from his trip to Copen- 
hagen, he issued on August 16 the following declaration: 

Since the English minister, Jackson, on the afternoon of August 13 de- 
clared that hostilities against Denmark would begin forthwith, and at 
the same time demanded passports for the withdrawal of himself and his 
suite, it is hereby announced that from now on war shall be regarded as 
having broken out between the two countries, and every man is required 
to take up arms against these men of violence.*** 


He then proceeded to fortify Kiel with ships, troops, and heavy artillery, so 
that an attack on that position would have been a serious matter.1*” 

These were extraordinary measures of defense, calculated, perhaps, to be- 
guile the French rather than to resist the English, who had clearly indicated 
that they were not interested in Danish territory. Bernadotte questioned 
the sincerity of the Danish preparations. On August 10 he wrote to Napo- 
leon: “Bernstorff has reported that it is the will of the Crown Prince to resist 
the English with all his power, but it is certain that no troops have been dis- 
patched from Holstein to Fiinen, to say nothing of Zealand. Up to the pres- 


ent it seems as though the Danes have had a military frontier only against 
183 
us. 


If the Prince Regent hesitated to send his own troops to reinforce the de- 
fenders of Copenhagen, or if he had no troops to spare for that purpose, he 
might have called upon the French, who would gladly have taken part in this 
defense. On August 17 Napoleon told the Danish Minister at Paris that he 


had given Bernadotte orders to go to the aid of Denmark,!** and wrote to 
Berthier that he had directed Bernadotte to march into Denmark, if neces- 
sary against her will.1%° Ten days later Bernadotte sent his chief of staff, 
General Gerard, to the Danish headquarters at Kiel with the offer of French 
help, although he did not believe such help would be acceptable to Den- 
mark.136 

Nor did the Danish Government wish to save its fleet and capital at the 
cost of French assistance.45* Bernadotte’s offer was politely rejected on the 
ground that it was inopportune. The reason for this rejection is given in 
Christian Bernstorff’s letter to the Danish Minister at St. Petersburg, wherein 
he explained the nature of Napoleon’s solicitude, and continued: “We could 


™ Krigsarkiv., Vol. III, p. 15, note. It is perhaps worth noting that the Danish Minister 
remained in London, where on Sept. 24 he held a conference with Canning. Jbid., p. 34. 

3 Thid., p. 16. 18 Krigsarkiv., Vol. III, p. 20. 

™ Thid., p. 57. 1% Thid., p. 24. 

1% Tbid., p. 30: “In a word, I think I have discovered that at the very time when they 
were talking about French assistance they were apprehensive of the moment when this 
assistance should appear in Danish territory.” 

4” Bernstorff instructed Dreyer, the Danish Minister in Paris, to prevail upon the French 
to mass troops at the English Channel as a threat of invasion, to send flat-bottomed boats 
from Holland to Denmark, and to hold an army corps near Holstein until the season would 
permit them to be used. Krigsarkiv., Vol. III, p. 24. 


306 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


not refuse the help, but it was necessary that we should be masters of the 
conditions involved. The help would have been necessary only in case we 
wished to send troops to Zealand.” #%° The problem confronting Den- 
mark was not how to procure French aid, but how to avoid French in- 
tervention. 

To do this it was necessary to create the impression that Danish arms were 
prevailing over the English in Zealand. That task was assumed by Christian 
Bernstorff. Early in the campaign he informed Napoleon that the English 
forces were in a dangerous position, hemmed in between the fortresses of 
Kronborg and Copenhagen on the one side and Castenschjold’s corps on the 
other.42® On August 31 he wrote to Dreyer: “Castenschjold has defeated 
the British advance guard, has established himself at Kjége, and will within 
a few days take the offensive.” 14° All available documents, however, indi- 
cate that Castenschjold’s first contact with the enemy had resulted in his 
defeat on August 29. When that disaster could no longer be concealed, Berns- 
torff announced it in connection with another dubious report that the Danes 
had stormed and taken Fredericksborg Castle after a glorious battle.!*! 
Presently there reached Kiel reports of more fateful events than the defeat of 
Castenschjold: the investment of Copenhagen by the English, the bombard- 
ment and capitulation of the city, together with the surrender of the 
whole Danish fleet on September 7. The news was received in a studied 
silence,!#* for the problem of avoiding the effects of French resentment was 
acute. 

The defenders of Copenhagen had yielded to the inevitable. According to 
contemporary accounts and the appraisal of careful historians, General Pey- 
mann and his associates had done everything in their power to escape defeat, 
and had obtained favorable terms from an enemy that could bide its time 
and impose its own conditions.142 Even the surrender of the fleet was re- 
garded as unavoidable.1*4 


38 Krigsarkiv., Vol. III, p. 92. 

439 Fortescue, Sir John W., A History of the British Army (1899-1930), Vol. VI, p. 72. 

40 Krigsarkiv., Vol. III, p. 11. 

14 Through Dreyer the French Government was informed, Sept. 11, that the defeat of 
Castenschjold did not discourage the Danish Government, which now would send several 
battalions to Zealand. Jbid., pp. 26-27. 

42 Cf, Raeder, op. cit., I, pp. 275-278. The silence of the Prince was the cause of much 
anxiety in Copenhagen, particularly among the men who had carried ine burden of defending 
the capital. 

1@ For a detailed account of the campaign at Copenhagen and the court-martial of Pey- 
mann and others, see Raeder, op. cit., Vol. I, pp. 73-483; for the correspondence and military 
instructions see Krigsarkiv., Vol. III, passim; for the articles of capitulation see The Annual 
Register, 1807, p. 695. The Journal of the Army under Lord Cathcart (tbid., p. 698 ff.), is a 
formal daily record of the incident. Much contemporary material is found in Bobé, Efter- 
ladte Papirer fra den Reventlowske Familiekreds, and in Biilow, op. cit., III, passim. 

144 See a letter of the Countess Stolberg to Count C. D. F. Reventlow, Sept. 21, 1807, in 
Bobé, op. cit., Vol. IIT. 
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The English had conducted an efficient military campaign. It had been 
short, decisive, and almost devoid of untoward incidents; it had not seriously 
affected the Danish people outside the environs of the capital, and appar- 
ently had caused little bitterness.14° The army had maintained excellent dis- 
cipline; ?*° the soldiers’ ready cash and liberality had been a welcome boon 
to the community and were regretfully missed when the expedition de- 
parted.147 

Within a comparatively short time some Danish leaders began to regret 
the action against the English and to feel, particularly after the war in Spain 
assumed significant proportions, that their country should have joined Eng- 
land in her struggle against France.1#® The Prince Regent, who alone was 
responsible for the fateful decision of 1807, lost favor with many because 
of his failure to avoid the conflict.14® It was felt that the English had 
achieved their object with the capture of the fleet, and there was a desire for 
an accommodation with them. The city of Copenhagen regarded the war 
as at an end,!®° and so did high officials in Norway.’ 

In the policy of the Prince Regent there was no thought of peace with Eng- 
land; his main efforts were to placate the French, to whom the capitulation 
came as a surprise and a signal defeat. Fouché expressed its significance: 
“The success of the attack on Copenhagen was the first derangement of the 
secret articles of the Treaty of Tilsit, in virtue of which the navy at Den- 
mark was to have been put at the disposal of France. Since the catastrophe 
of Emperor Paul, I have never seen Napoleon in such a transport of rage. 
That which struck him most in this vigorous coup de main was the prompti- 
tude and resolution of the English ministers.” 15? 

To appease Napoleon, whom Bernstorff had so successfully deceived, vari- 
ous measures were taken. Agents were sent to Paris to explain what had 
happened, and Bernstorff and Major von Biilow went to the headquarters of 
Bernadotte. Communication between Zealand and the other parts of the 
kingdom was interdicted, presumably to prove that Denmark had no inten- 
tion of seeking an accommodation with her enemy. All travelers between 
the Islands and Jutland were ordered arrested, and every attempt on the 
part of the English to open negotiations for peace was made in vain.1*% 

The reason which prompted the Prince Regent to send messengers to Na- 


‘4 The reference here is to the campaign as such and not to the policy that prompted it. 

1 Raeder, op. cit., Vol. I, pp. 278-279, and elsewhere, comments favorably upon this phase 
of the campaign. 

147 The Countess Schimmelmann to the Countess Stolberg, Sept. 27, 1808, in Bobé, op. cit., 
Vol. V. Cf. note 144 supra. 

18 The Countess Stolberg to C. D. F. Reventlow, July 20, 1809, in Bobé, op. cit., Vol. V. 

9 Biilow, op. cit., Vol. III, p. 177. 

8° Prince Christian August to the Prince Regent, Sept. 22, 1807, Krigsarkiv., Vol. III. 

™ The Prince Regent to Prince Chr. August, Oct. 6, 1807, loc. cit. 

™ Fouché, J., Mémoires (1825), Vol. I, p. 220, and see p. 146. 

™ Raeder, op. cit., Vol. I, p. 278; Krigsarkiv., Vol. III, p. 34 ff. 
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poleon and Bernadotte forbade that he should condone the capitulation of 
Copenhagen and the surrender of the fleet. Peymann and his fellow officers 
were accordingly arrested on the charge of having neglected their duties in 
the defense of the capital. This punitive measure was taken despite the fact 
that they had faithfully carried out their instructions, and had done every- 
thing possible with their meager resources against an overwhelming English 
armament. The court martial began in November, 1807, and continued in- 
termittently throughout the following year. Peymann was at first con- 
demned to the loss of his life, honor, and property. The sentence was com- 
muted to dismissal from the army without pension. At the end of January, 
1809, when the situation was less dangerous and the memory of 1807 was 
dimmed, the aged general was exonerated, his property given back to him, 
and he was restored to the good graces of the Sovereign. Similar treatment 
was meted out to the other officers.1™* 

Such were the simple facts of the Anglo-Danish incident of 1807, as evi- 
denced by contemporary sources. In the interpretation by historians of the 
opinion held by contemporary observers regarding the English expedition, 
however, more weight has been given to the view of what ought to be the 
proper relationship between sovereign states than to the actual facts which 
obtained in 1807. It has been sometimes forgotten that not only Canning, 
but also the Danish Countess Charlotte Schimmelmann and her friends, and 
Jacobi, the Prussian Minister to the Court of St. James, as well as others, 
expressed the view that Napoleon had erased every vestige of public law in 
Europe and had made the English expedition inevitable.1® 

This incident has been characterized by Continental historians as an out- 
rage on a friendly nation, an “unprovoked attack on Denmark,” and an in- 
fringement of her independence and neutrality.1°° If that were true, it was 
not an isolated case, however, for the intervention by Continental sover- 
eigns during the preceding decade in the affairs of Liibeck, Venice, and other 
small states of Europe afforded definite precedents, if such were sought. 
Moreover, the signatories to the Treaty of Tilsit pledged themselves to in- 


154 Raeder, op. cit., Vol. I, p. 278; Krigsarkiv., Vol. III, p. 34 ff. 

185 The Countess Schimmelmann believed that Denmark was fighting in the wrong camp, 
and many of her countrymen agreed with her that the country should be on the side of 
England. See especially her letter of July 20, 1809, to the Countess I’. S. Reventlow, in 
Bobé, op. cit., Vol. V. Of the attitude of King George III and his government toward the 
expedition Jacobi wrote from London, Oct. 20, 1807: “Rien n’a pu y faire consentir ce mo- 
narque que la réflexion fondée, ce me semble, que dans le cours de cette guerre révolutionaire 
toutes les lois des nations ayant été foulés aux pieds par l’ennemi commun, il foudrait se 
résoudre 4 des actes de vigueur extraordinaire ou s’exposer au reproche d’avoir negligé les 
moyens usités de défense de soi-mémes.” Hassel, J. Paul, Geschichte der Preussischen 
Politik (1881), p. 105. 

18 Gjerset, Knut, History of the Norwegian People (1915), Vol. II, p. 387. Cf. Sérenson, 
op. cit., p. 3 ff.; Raeder, op. cit., Vol. I, p. 6 ff. Kircheisen, Vandal and others hold a similar 
view. See Azuni, M. D. A., Maritime Law of Europe (English tr., 1806), Vol. II, pp. 21-63, 
for his discussion of the undefined state of the laws of neutrality. 
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tervene in the affairs of the neutral states, even to the extent of forcing them 
to join in the war against England. Nor was the subsequent action of Den- 
mark greatly different, for as soon as the English had departed from Zealand 
her government engaged in negotiations with Russia for an agreement 
whereby these two would compel the Court of Stockholm either to declare 
war on England, or submit to their joint occupation of southern Sweden.1*? 
Such was the Zettgeist of that period. 

These facts were noted by observers of the incident. Yet it is the view of 
many present-day writers that the English treatment of Denmark roused a 
great outcry throughout Europe and alienated the sympathy of many from 
England.* Many contemporary documents fail to support this interpreta- 
tion, but rather justify the seizure on the ground of self-defense. They 
substantiate the observation made in the House of Commons by Lord Gower, 
the English Ambassador at St. Petersburg in 1807, that the expedition was 
not generally execrated on the Continent. As to Russia, he said, “a great ma- 
jority of the persons of consequence there rejoiced in the event which took 
place at Copenhagen, and these consisted not merely of what was called the 
English party, but rather others, who thought that Russia ought not to have 
entered into a war with France, and seemed to wish to insulate their country 
from the rest of Europe. They saw with alarm a French army in Poland, and 
another on the frontier of Turkey, and were happy at the check which the 
expedition to the Baltic gave to Bonaparte, for they dreaded his hostility 
through Denmark.” 

Generally accepted also, at least among Continental historians, is another 
statement that does not seem to be well founded. Vandal, Kircheisen, and 
others have recorded that Russia, resentful at the seizure of the Danish fleet, 
severed her relations with England one month earlier than the date agreed 
upon at Tilsit.1°1 That statement implies that the Russian foreign policy 
was conditioned chiefly by events that took place between two distant for- 
eign countries rather than by the consideration of Russian problems, and that, 
even at the time when they were making secret preparations for the invasion 
of Swedish territory for the purpose of acquiring Finland, Russian statesmen 

18? This point is developed by Anders Grade in his Sverige och Tilsit Alliansen (1807-1810), 
. 136. 

, 188 Kircheisen, Napoleon I, Vol. II, p. 79 (Eng. tr., p. 412). 

189 Jacobi’s letter to the Prussian King, Oct. 26, 1807, loc. cit., contains the observation: 
“Le expédition contre le Danémark, ou plutét contre la flotte danoise, ne me parait justifi- 
able, je l’avoué, que sur le princip de la défense de soi-méme.’”’ On the same day the Swedish 
Minister at St. Petersburg, Marshal Stedingk, wrote to his sovereign: “Il faut avouer que 
enterprise Anglois sur Copenhague est contre tout droit des gens, et que elle ne peut se 
justifier que par la nécessité; mais cette nécessité n’est que trop réelle .. .” Stedingk, 
Mémoires, Vol. II. See also ibid., his letters of Sept. 5, 18, 24, and Hassel, op. cit., the letter 
of Von Scholer, the Prussian Minister at St. Petersburg, to his King, Oct. 13, 1807. 

160 Parl. Debates, Vol. X, debates of Feb. 3, 1808. 


161 Vandal, Albert, Napoleon et Alexandre I*", L’alliance russe sous le premier empire (1891- 
1896), Vol. I, p. 167; Kircheisen, op. cit., p. 79. 
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were guided by the moral question involved in an international problem. 
It assumes also that Russia was irrevocably hostile toward England. 

With the statement that Russia broke with England one month earlier than 
the time agreed upon, the Swedish historian, Anders Grade, takes issue in his 
carefully reasoned study, Sverige och Tilsit Alliansen. He bases his argu- 
ment upon the secret articles of the Treaty of Tilsit, which provided that the 
severence of diplomatic relations between Russia and England should take 
place in London on December 1, 1807, but which made no reference to the 
matter of the dismissal of the English ambassador at St. Petersburg. Napo- 
leon, through his instructions to Savary, September 27, sought to effect a 
modification of these terms, so that the Anglo-Russian break would come 
November 1. Grade shows that, despite the machinations of Napoleon and 
the equivocal letters of Alexander I 1®* and other Russians, it was the fifth of 
December before the Russian Ambassador in London asked for his passport 
—definitely a tardy rather than a premature fulfillment of the agreement at 
Tilsit.?® 

Upon still another point the interpretation of Kircheisen would seem to be 
in error. He holds the view that nothing but resentment over the English 
conduct toward Denmark kept Sweden aloof from England until January, 
1808.15 This view is clearly refuted by the correspondence between the 
northern Courts and the records of Scandinavian authorities, which indicate 
that Swedish foreign policy was conditioned mainly by a fear of Russia in 
connection with her negotiations with Denmark and also with her suspected 
designs on Finland.1*¢ 


Denmark in the course of the Napoleonic Wars lay athwart the path of the 
belligerents. Her situation and her fleet would be invaluable to either party 
that could obtain control of them. For the defense of her neutrality she had 
made no preparation, and her resources were inadequate. She accordingly 
followed a line of action that would prove the less dangerous to her existence 


162 But see a letter of Count Kotchoubey to the Duke of Richelieu, Sept. 2, 1807 (0. S.), 
in Abhandlungen der Russ. Hist. Gesellschaft, 1887. Alexander I, in a letter to Gustavus IV, 
Sept. 27 (Grade, op. cit., p. 108), expressed sympathy for Denmark without showing hostility 
toward England, and as an indication of Russia’s good intentions toward England pointed to 
the fact that Russian harbors were not closed to English shipping. As late as Oct. 30 he 
referred to the advantage of an understanding with England (ibid.). 

18 Tn contrast to his letters to Gustavus IV, ef. Alexander I’s letter to Napoleon, Nov. 15, 
1807, in Tatischeff, Serge, Alexandre I et Napoleon, p. 232. 

164 Grade, op. cit., pp. 125-126: “But the main consideration was not the time when Lord 
Gower and his suite were dismissed from the Russian capital, but rather the time when the 
Russian decision was announced to the Government in London, and in that respect the 
Russian cabinet cannot impute to itself the merit of having anticipated the terms [of the 
Treaty of Tilsit].”’ 16 Kircheisen, op. cit., Vol. II, p. 79. 

166 Clason, Sam, “‘Vart Hundrada&rsminne: Krisen 1808-1809,” in Svensk Hist. Tidsskrift 
(1909), pp. 9-17; Grade, op. cit., Chaps. V-VI; Clason, “Gustaf IV och General Moore,” 
Svensk Hist. Tidsskrift (1912), pp. 2-12. 
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as a nation. At the time there were rumors of a secret understanding be- 
tween Denmark and England. Raeder, writing some thirty years after the 
event, felt it necessary to explain that these rumors were ill founded and out 
of harmony with the honorable foreign policy of Denmark.1** Although the 
facts, as related in these pages, do not point to more than a tacit acceptance 
on the part of both countries of the inevitability of the English intervention, 
they strongly suggest that the Prince Regent of Denmark helped to direct the 
course of the events of the summer and autumn of 1807. 

Although the key to this particular phase of Danish foreign policy may be 
hidden in the European archives, the significance of Denmark’s geographic 
position and her equivocal diplomacy in the early years of the nineteenth 
century remain clear. From 1803 Napoleon had given definite indications 
that he would at an opportune time seek to obtain control of Denmark’s fleet 
and her strategic position. Denmark, on her part, had indicated not only 
that she would be unable to resist the advance of the French armies, but also 
that she would take a conciliatory attitude toward French aggression. Eng- 
land, carefully watching the events that occurred along the Baltic littoral, 
believed that her safety would be jeopardized through the approaching inter- 
vention by France. At the crucial moment she moved to anticipate the action 
of her enemy by presenting Denmark with the choice of an alliance or the 
surrender of the fleet. The Danish Government declined to entertain these 
proposals, and the English intervention, based on the ground of “self-preser- 
vation or imminent danger,” became inevitable. 


47 Raeder, Danmarks Krigs og Politiska Historie, Vol. I, pp. 485-486. 


EDITORIAL COMMENT 
FUIT AUSTRIA 


It has been said that statesmanship is the ability to see today the effects 
which a particular policy will have ten years hence. Judged by any such test 
the Governments of Great Britain and France were singularly lacking in 
statesmanship when they set their hands not only against a political union of 
Austria and Germany, but even against a restricted customs union which 
might have brought economic relief to Austria without the necessity of closer 
political ties. Excuse may doubtless be found for the failure of the British 
and French Governments to foresee as early as 1919 the ultimate advantages 
that would come from leaving Austria free to decide her own destiny. For 
the chaotic conditions in central Europe immediately following the World 
War obscured the view of probable future developments. But by 1926 the 
smoke and dust of the war had largely cleared away. Germany was now being 
admitted to membership in the League of Nations; the Weimar Republican 
Constitution appeared to be a stable document; democratic institutions were 
in full operation; and treaties were still regarded as creating legal obligations. 
A mere customs union might not have relieved the economic situation for 
Austria; but the withdrawal of prohibitions against it would have eased the 
political situation and would have greatly strengthened the democratic forces 
both in Austria and in Germany. 

Today we witness not a customs treaty between two independent states, not 
even a confederation of Austria and Germany leaving the national integrity 
of Austria unimpaired, but the complete assimilation of Austria into Germany. 
Austria is henceforth to be a mere province of Germany, and the name of a 
country, whose origins go back to the tenth century or earlier, is now erased 
from the annals of international law. Diplomatic relations of Austria with 
third states will be merged with those of Germany. Treaties made with 
Austria come to an end; and there is only the question of the extent to which 
Germany may be expected by law to succeed to obligations once binding upon 
Austria. 

What is to be the attitude of other members of the international community 
towards the forcible extinction of one of their associates? By no process of 
legal legerdemain can the coercion exercised by Germany upon the de jure 
Government of Austria be resolved into an act of voluntary consent on the 
part of Austria to the union. Whatever be the results of the plebiscite to be 
held as a means of obtaining formal confirmation of the accomplished fact, 
the initial use of foree by Germany must taint all subsequent proceedings with 
illegality. In the case of the members of the League of Nations the legal 
obligation is explicit enough, whatever difficulties may be in the way of giving 
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practical effect to the obligation. For the experience of recent years has 
shown that collective security can not be counted upon unless the vast major- 
ity of the community is on the side of law and order, so that their combined 
strength greatly exceeds that of the lawbreaker and his accomplices. Collec- 
tive security must inevitably fail when those who challenge the law are so 
powerful that they can only be suppressed at a cost to the community which 
appears to outweigh the suffering of the victim. Under such circumstances 
each member of the international community will be tempted to take a nar- 
rower view of its national interests and to seek its present safety at whatever 
cost to the general principle of codperative defense. 

For the states parties to the Pact of Paris there are no treaty obligations 
calling upon them to take action in consequence of the violation of the Pact. 
But apart from treaty obligations they have a right under international com- 
mon law to protest against the violation of a treaty and to support their 
protest by such methods as they may see fit to adopt. The doctrine of non- 
recognition should logically be applied to the annexation of Austria as to a 
territorial conquest, since otherwise the protest against the violation of treaty 
provisions would be nullified by acceptance of the results. Further methods 
of protest might go so far as the prohibition of the shipment to the treaty- 
violating state of the raw materials of war industries and even the temporary 
recall of diplomatic representatives. 

Once more the international community is presented with evidence of the 
fact that acquiescence in the commission of acts of lawlessness almost inevit- 
ably leads to a general breakdown of law and order. Steadily, for the past 
seven years, the community has witnessed treaties broken, territories invaded 
and annexations proclaimed. The situation has been reached where economic 
sanctions that might in the beginning have proved effective are no longer 
adequate. Concessions by way of alleviation of economic distress, which 
might ten years ago have stayed the tendency to resort to violence, can now 
be made only at the price of strengthening the hand of the violator of the law 
and making it less likely that he will listen to the voice of reason. Such is the 
vicious circle in which the world has been caught. It is a tight circle and it 
can only be broken by the boldest of moves—-an offer on the part of the one 
powerful country that stands outside the present balance of power in Europe 
to lend its aid to the rebuilding of the foundations of international law that 
have been so seriously undermined. 

How might this be done, conceding the slim chance of its success? It might 
be done by the prompt reassertion of the fundamental principles of interna- 
tional law and the pledge of the United States to give its moral support and 
the full measure of its economic aid to the maintenance of those principles. 
Foremost among those principles is the repudiation of violence as a means of 
enforcing claims: that no state may take the law into its own hands. Second 
only to this principle is the one that has been discussed so much during the 
past ten years but is still largely a matter of promise rather than of perform- 
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ance—that the raw materials and the markets of the world be made more 
readily accessible to all nations. 

It may be that it is now too late to bring about that combination of military, 
economic, and moral disarmament which has been all along the one means 
of stemming the tide of international anarchy, but which has not been put into 
effect simply because of the lack of a determined will to do so. But the 
greater the danger that faces the nations, the more imperative it is that they 
make that last bold effort which, if it should succeed, would save our civiliza- 
tion from a calamity greater than any that has yet come upon it. 

C. G. Fenwick 


PEACEFUL WAR IN CHINA 


Japan began her present military operations in China following an outbreak 
between Chinese soldiers and Japanese troops near Peiping on July 7, 1937. 
The Japanese thereupon attacked Shanghai, and since then hostilities in China 
have been increasing in extent and violence until it is said about a million 
troops are engaged on both sides with all the mechanical accessories of modern 
warfare and until all of the maritime provinces from Shanghai to Manchukuo 
are involved.! 

During the course of hostilities the Japanese forces have admittedly com- 
mitted certain outrages against third Powers which it is difficult to reconcile 
with Japanese pronouncements. They include the military bombing and 
sinking of the U. S. S. Panay and three American steamers and the machine- 
gunning of the refugees, the assault on the diplomatic representative of the 
United States engaged in his official duties, the entry of American property 
and institutions and the removal of goods and employees therefrom, and the 
tearing down, burning or otherwise mutilating the American flag. Similar 
attempts have been made against the rights and interests of other 
Powers. 

The rights of foreigners in China are governed by a series of treaties dat- 
ing from about the middle of the last century when the Hermit Kingdom 
began to open its doors to Western intruders. The right of Americans or Amer- 
ican institutions to establish themselves and to own property and to carry on 
business in China dates from the Treaties of 1844 and 1858.2. This privilege 
was expanded by subsequent treaties and the most-favored-nation clause so 
that citizens may frequent, reside and carry on trade, industry and manu- 
factures in the Open Ports and may rent, purchase houses, places of business 


1Meanwhile the Japanese Government was writing to the American Government, ‘The 
Japanese Government wishes to express its concurrence with the principles contained in 
the statement made by Secretary of State Hull on the 16th of July, 1937 concerning the 
maintenance of world peace.” 

2In addition, special “foreign residential areas,” “settlements” and ‘‘concessions’” were 
set aside by treaty in certain Open Ports for residence and use of foreigners under leaseholds. 
These areas are under their own local administration and not subject to Chinese laws. 
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and other buildings and rent or lease land and build thereon. They were 
also permitted to travel or trade in parts of the interior under passports of 
consuls countersigned by local authorities. Missionary societies have prac- 
tically the same property rights in all parts of the former Empire. 

Although the navigation of inland waters is generally reserved to domes- 
tic craft in other countries, China has by treaty dating from 1895 opened the 
inland waters of the Empire to all steam vessels, native or foreign, for the 
carriage of passengers and merchandise, which are especially registered for 
this purpose. This grant did not cover public vessels, but by virtue of the 
most-favored-nation clause the United States and other Powers claimed the 
advantages of Article 52 of the Sino-British Treaty of 1858 which states that 
“British ships of war coming for no hostile purpose or engaged in the pursuit 
of pirates shall be at liberty to visit all ports in the dominion of the Empire of 
China and shall receive every facility for the purchase of provisions, procur- 
ing water, and if occasion require, for the making of repairs.” 

By treaty provision, American consuls are permitted to reside in the 
Open Ports, now numbering some seventy-five, and enjoy the consular privi- 
leges of the most favored nation, and diplomatic representatives may reside 
at the capital and enjoy all the privileges and immunities of international 
law and of representatives of the most favored nation. 

Besides the foregoing privileges, there grew up in China the system of 
extraterritoriality, whereby Americans and nationals of other treaty Pow- 
ers are tried in criminal and civil cases by consular officers who apply the 
laws of the nationality of the defendant. American merchant vessels are 
also subject to the authorities of their Government, and citizens and their 
property shall not be subject to seizure and forcible detention on any “pre- 
tense of the public service.” 4 

It is therefore evident that American citizens, institutions and property 
and American vessels are rightfully within Chinese territory, including Chi- 
nese rivers, by virtue of special treaty stipulations. 

The first question to consider is by what right is Japan now carrying on 
hostilities in China with several hundred thousand men. 

In communications to the Conference at Brussels called pursuant to the 
Nine Power Treaty to which she is a party, Japan, in declining to participate 
in the conference, stated in November, 1937, that her relations with China 
were a “measure of self-defense,” that she desired the “material and moral 
development of the Chinese nation,” that she wished to “promote cultural 

* Subsequently the United States by Act of Congress established the United States Court 
for China, similar to the British Supreme Court of China, without disturbing the original 
jurisdiction of the consular courts. 

‘By mandate of May 4, 1931, China promulgated regulations for the abolition of extra- 
territorial jurisdiction, but they never became effective. (Millard, End of Exterritori- 
ality in China (1931), p. 3.) 

For an excellent discussion of treaty rights in China, see W. W. Willoughby, Foreign 
Interests in China (1920), and China at the Conference (1922). 
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and economic codperation” with foreign Powers in China and to “respect 
foreign rights and interests in that country.” ® 

The encroachments of Japan on China began with the seizure of Korea at 
the beginning of this century. Later came the so-called Twenty-One De- 
mands of 1915 which, if acceded to, would have made China a protectorate 
of Japan. Under the pressure of the Nine Power Conference in Washing- 
ton, Japan signed the Nine Power Convention of 1922 whereby she with other 
Powers solemnly agreed to respect “the sovereignty, the independence and 
the territorial and administrative integrity of China.”® Japan was also 
a party to the Pact of Paris of 1928, thereby agreeing not to use armed 
force as an instrument of national policy. She is also a party to the 
Hague Convention for the Pacific Settlement of International Disputes. Her 
treaty engagements would make a war of conquest or tutelage impossible 
except to a nation whose plighted word is but a veneer of feudal propensi- 
ties. The protestations of Japan as to her purposes in China are an affront to 
the intelligence of mankind and to a decent regard for her treaty obligations 
tothe world. The common judgment of mankind is that her great armies are 
in China in violation of her solemn promises, and the hostile acts committed 
against the Chinese Government, against the defenseless noncombatants and 
against foreigners at large come under the ban of present-day covenants of 
right and canons of humanity.?. Under the classic standards of international 
law, a war of conquest was not prohibited and did not involve the legal or 
moral stigma of an international crime. Today, however, the conscience of 
the world has been awakened to the fact that wars, at least wars of con- 
quest, are fundamentally at variance with the moral law and the desire of 
mankind to live in peace with the neighborhood. 

If Japanese troops are wrongfully in China under the world treaties, are 
they there under some special arrangement with China or by virtue of in- 
ternational law? 

I believe it may be properly said that there is no treaty authorizing the 
presence of Japanese troops in China, except the Boxer Protocol of 1901 pro- 
viding for the stationing of garrisons at Peking to protect the legations and 
at points between Peking and the sea to keep open communications, and 
the temporary stationing of guards along the South Manchurian and the 


5On Sept. 4, 1937, the Imperial Message to the Diet stated that Japan had no other 
purpose than “securing swiftly the peace of East Asia.” On the next day the Prime Min- 
ister before the Diet referred to “‘our great mission of establishing peace in the Orient.’’ 

6 Japan was also an original member of the League of Nations but gave notice of her 
withdrawal in 1932. While a member of the League, however, and contrary to its tenets, 
Japan took from China the province of Manchuria containing roughly 500,000 square miles 
of territory. 

7 The report to the Assembly of the Far East Advisory Subcommittee, Oct. 5, 1937, showed 
that “the action taken by Japan is a breach of Japan’s treaty obligations and cannot be 
justified.” The conclusions of this report were adopted by the Assembly of the League and 
approved by the United States Government. 
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Chinese Eastern Railways in Manchuria. Nevertheless, through Japanese 
pressure, military and police control in Chinese districts has been greatly 
expanded from very small beginnings and based largely upon the excuse of 
the protection of Japanese subjects on account of local disorders. The 
Japanese forces have frequently remained after the alleged necessity ceased 
to exist even after protest and offer of full protection by the Chinese Govern- 
ment. It is true that several countries, including Japan, sent troops to Han- 
kow in the revolution of 1911, but all withdrew their troops when the 
emergency was over, except Japan. International law allows the intro- 
duction of troops in a foreign country only in case of an emergency and to 
protect the lives and property of nationals when this cannot be done by local 
authorities, but international law insists that such troops be withdrawn as 
soon as the emergency is passed. It is believed that the excuses of the Japa- 
nese for continuing to maintain troops in China in the past have been with- 
out basis in international law and have not followed the practice of other 
countries in withdrawing troops from China. Moreover, the present Japa- 
nese armies in China are so disproportionate to the alleged purpose in view 
and to the requirements of international law that another objective must be 
attributed to the Japanese Government. 

May the present extensive military operations of Japanese forces on Chi- 
nese soil be explained on the ground of war? 

No declaration of war has been made by either side in the conflict, al- 
though the Hague Convention of 1907, to which China and Japan are parties, 
provides that hostilities should not commence without previous and explicit 
warning to the other party and notice to neutral Powers. The exercise of 
belligerent rights of blockade, visit, search and capture have not been re- 
sorted to by either side. Diplomatic relations have not been broken off al- 
though the heads of missions retired after the fall of Nanking. Consuls 
generally remain at their posts and commercial intercourse has continued, 
although naturally on a much reduced scale. On the other hand, extensive 
military operations have been in progress between the Japanese and Chi- 
nese armies since early July, 1937. Something like a million troops are 
said to be engaged on both sides, and something over thirty-five warships 
have taken part in the operations. Bombardments by warships, heavy ar- 
tillery and war planes have been extensive and destructive to life and prop- 
erty. As early as August 25 Admiral Hasegawa declared a blockade of 
certain Chinese coasts against Chinese vessels, and Chinese vessels running 
the blockade have been captured and sunk. Provisional governments in the 
nature of military governments supported by armed forces have been set up 
by Japan in the conquered territory. Neutrals have been warned to with- 
draw from areas of hostilities, and encroachments have been made by Japa- 
hese forces upon the foreign settlement areas. 

Can it be said that this situation does not represent war? 

The authorities are clear that up to the time of the Hague Convention, 
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above mentioned, hostilities usually began without a declaration of war and 
that a subsequent declaration, if made, was essentially for the purpose of 
warning the nationals of the belligerent. To disregard the Hague require- 
ment as to a declaration of war and the stipulations of the anti-war pacts not 
to resort to armed force would not make hostilities any the less a war. It 
might be an illegal war in origin but it might be carried on according to the 
international laws of warfare and be recognized by belligerents and neutrals 
alike as a public war. Bootleg liquor is liquor nevertheless. As hostile acts 
by one nation may be considered as war-like or not by the recipient, it would 
seem that the attitude of the latter might determine the result. Here China 
is opposing force with force and is contesting by military measures the right 
of Japan to invade her territory and to enforce her demands. It would seem 
these acts indicate the intention of China not to submit and the intention of 
Japan to insist on submission. Indeed, Japan now claims the fruits of con- 
quest. Says the United States Supreme Court with reference to the hostili- 
ties between the United States and France, “Every contention by force 
between two nations in external matters under the authority of their respec- 
tive governments is not only war but public war.” ® And again the same court 
says, “War has been defined to be ‘that state in which a nation prosecutes its 
right by force’.” 1° The courts and the writers pretty well agree that the fact 
of actual hostilities is the essential element necessary to constitute a state of 
war. Pitt Cobbett writes, “War is a question of fact and once it exists in 
fact then all its legal incidents will attach irrespective of the legality of its 
commencement.” 

If war exists, is Japan’s position in China that, of a military occupant, en- 
titled to the rights and privileges thereof in the territory within her positive 
control? 

The Hague Convention of 1899, in force between China, Japan and 
the other Treaty Powers, provides that “Territory is considered occupied 
when it is actually placed under the authority of the hostile army.” Occu- 
pation then is a question of fact and follows the army. ‘The convention goes 
on to state that “the authority of the legitimate power having actually passed 
into the hands of the occupant,” he shall have certain rights and obligations. 
In general these obligations include, among other things, respect for per- 
sonal and property rights, the preservation of order and safety, the preven- 
tion of pillage, the protection of the property of institutions dedicated to 
religion, charity, education, art and science, subject of course to the necessi- 
ties of war. 

8 According to an Associated Press despatch from Tokio, March 22, 1938, Premier Konoye 
told the Diet, “I can tell you we will never give up an inch of the areas already occupied. 
We must do our utmost to develop industry and the economic condition of the occupied 
areas, paralleling this work with cultural efforts.” 

® Bas v. Tingy (1800), 4 Dallas 34, 40. 


10 The Prize Cases (1862), 2 Black 635. 
11 Cobbett, Leading Cases on International Law, Vol. IT, p. 10. 
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According to certain precedents, it seems that a military occupant has a 
right to exercise the fullest measure of control in the territory under his 
hand and that the inhabitants who remain owe a temporary allegiance and 
are bound to submit to his will.1* In the case of Castine it was held that the 
sovereignty of the United States was temporarily suspended and substituted 
by that of Great Britain and that the laws of the United States could not be 
enforced there and were not obligatory on the inbabitants. While private 
rights of individuals with respect to each other are generally allowed to con- 
tinue unmolested by the invader subject to military necessities, the relations 
of individuals to the government, which is now the military occupant, are 
modified where necessary. Foreign consuls are subject to the regulations of 
the invader, but, as the occupant is governed by international law, he must 
treat diplomatic agents of third Powers accordingly. 

In this view, what becomes of the treaty rights of third Powers in the ter- 
ritory of occupation—for example, the rights of Americans, American institu- 
tions and American vessels in China? Can alien residents claim from the 
occupant the same rights and privileges that they claim from the legitimate 
government? Can consular courts of the United States continue to function? 
Do treaty tariffs and trade privileges continue? Do treaty rights of naviga- 
tion subsist? It would seem in principle, on the theory that the military oc- 
cupant is supreme, that they do not, without his consent and approval, 
particularly the rights as to residence, travel, trade, tariffs, and the like. It 
is true that certain other treaty rights, such as extraterritoriality, may be 
claimed on the ground that they are derived from a special grant of a portion 
of the sovereignty of China and that therefore the military occupant takes 
subject to them. But it is doubtful whether he can be thus circumscribed by 
prior contracts. The precedents on this point are few and not very clear. In 
the case of the military occupation of Madagascar by the French in 1883 it 
appears that consular jurisdiction was superseded, but in the case of the mili- 
tary occupation of Samoa in 1889 by Germany, consular jurisdiction was 
permitted to continue perhaps as a matter of grace. In a later case in Mada- 
gascar in 1895 the jurisdiction of the French authorities under martial law 
was apparently admitted.1* In the case of the German deserters from the 
French Army in Morocco, the Hague Arbitration Court appeared to hold that 
the jurisdiction of the military occupant had the preference over that of the 
consul clothed with extraterritorial jurisdiction." 

This situation may be assimilated to that of the so-called leased areas in 
China where the lessee exercises jurisdiction but the titular sovereignty re- 
mains in China. In such cases the precedents indicate uniformly that 
consular courts cannot function and that even the ordinary consular 


® Moore, Digest of International Law, Secs. 21-22, 1143-55; Spaight, War Rights on 
Land, p. 320 ff. 

® Moore, op. cit., II, pp. 204, 644. 

* Scott’s Hague Court Reports, p. 110. 
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privileges cannot be exercised without an exequatur from the lessee govern- 
ment. 

On the other hand, if the rights of navigation on the inland rivers are 
rights in rem, like servitudes or easements, derived from grants of the legiti- 
mate sovereign, then such rights may perhaps follow the territory and be- 
come a limitation on the fee in the hands of the military occupant.!® 

If the present adventure in China is not a war, the responsibilities of 
Japan will be quite different and they may well be sufficient to impel her ul- 
timately to admit (if she has not already done so) that this affair with China 
is and has been from the beginning a public war, albeit by Japanese logic a 
“peaceful” war. 

L. H. Wootsry 


THE ROBINSON CASE 


Mr. Adolph Arnold Rubens, not known to be an American citizen, obtained 
an American passport for himself and one for his wife, Mrs. Ruth Marie 
Rubens. He also obtained in New York two other fraudulent passports is- 
sued in the names of two deceased children, Donald Louis Robinson and Ruth 
Norma Robinson.? By using the Rubens passports the couple proceeded to 
France and later entered Russia early in November by means of the fraudu- 
lent Robinson passports for which an authentic Soviet visa had been obtained. 
At Moscow they established themselves at a hotel two doors from the Amer- 
ican Embassy, but did not visit the Embassy. When Mr. Rubens disap- 
peared and the matter was brought to the attention of the Embassy officials, 
they made a call on Mrs. Rubens, known as Mrs. Robinson, late in the after- 
noon, to see if they could assist her in her distress. When they returned the 
following day to complete the investigation they found that Mrs. Rubens, 
alias Robinson, had also disappeared. Whereupon a request for information 
was made to the Soviet authorities. While the Embassy awaited a reply to 
its request, the Department of State, as a result of its investigation, learned 
that the Robinson passports were fraudulent and so informed the Soviet au- 
thorities. On January 21, the American Chargé d’Affaires at Moscow, Mr. 
Loy W. Henderson, was informed over the telephone by a member of the 
Foreign Office that he had been instructed to inform Mr. Henderson as follows: 


(a) The woman in question entered the country in possession of a pass- 
port in the name of Ruth Norma Robinson; (b) her Soviet visa was valid; 
(c) the internal authorities state that it would be inconvenient for the 
Embassy to visit her in prison until after their investigation of her had 
been completed. He added that the internal authorities permit the 
representatives of no foreign country to visit their nationals in prison 


15 Magoon’s Reports, pp. 328-331. 

1 Press Releases, U. 8. Dept. of State, Dec. 18, 1937, p. 472; Jan. 22, 1938, p. 133; Jan. 29, 
1938, p. 173; Feb. 12, 1938, p. 260; New York Times, Dec. 30, 1937; Dec. 31, 1937; Jan. 23, 
1938; Jan. 26, 1938; Feb. 11, 1938. 
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during the course of investigations and could make no exception to the 
United States.” 


Whereupon Secretary of State Hull by cable instructed Chargé d’Affaires 
Henderson to address a formal communication to the Minister of Foreign 
Affairs at Moscow. In this second and more emphatic demand that an 
American representative be permitted to visit Mrs. Rubens in the Soviet jail, 
where she was “held on the suspicion of spying”,? Mr. Henderson was in- 
structed 


to call attention to the letter of the Minister for Foreign Affairs of No- 
vember 16, 1933, to the President of the United States * in which Mr. 
Litvinoff stated that nationals of the United States would be granted 
rights with reference to legal protection which would not be less favorable 
than those enjoyed in the Soviet Union by nationals of the nation the 
most favored in this respect. In this connection Mr. Litvinoff called the 
President’s attention to the text of certain articles of the agreement con- 
cerning conditions of residence and business and legal protection in gen- 
eral which was concluded on October 12, 1925, between the Union of 
Soviet Socialist Republics and Germany. Paragraph 2 of the final 
protocol to Article 11 of this agreement reads in part as follows: 


“Tn places of detention of all kinds, requests made by consular repre- 
sentatives to visit nationals of their country under arrest, or to have 
them visited by their representatives, shall be granted without 
delay.” 5 


Mr. Henderson was also instructed to say that the Government of the 
United States is unable to accept any interpretation of this paragraph 
which would operate to restrict in any way whatsoever the granting with- 
out delay of requests made by its representatives to visit American na- 
tionals under arrest, or to have such American nationals visited by repre- 
sentatives of American consular or diplomatic officers. 

Mr. Henderson was instructed to add that the Government of the 
United States continues to expect that an officer of our Embassy at Mos- 
cow will be permitted without delay to interview the person whom the 
Soviet authorities refer to as Mrs. Robinson.® 


On February 10, Chargé d’Affaires Henderson, accompanied by the Second 
Secretary of the Embassy, Mr. Angus I. Ward, were permitted to interview 
Mrs. Rubens in the Butyrskaya Prison at Moscow, where she was detained. 
The Department gave out the following account of the interview: 


Others present were an investigating magistrate, a Russian official who 
acted as interpreter, and a representative of the Foreign Office. The 
purpose of the visit was definitely to identify Mrs. Rubens and to en- 
deavor to establish whether she is an American citizen. Inasmuch as the 


* Press Releases, U. S. Dept. of State, Jan. 22, 1938, p. 133. 

’ Associated Press, New York Times, Jan. 26, 1938. 

‘ Dept. of State, Eastern European Series, No. 1, Establishment of Diplomatic Relations 
with the Union of Soviet Socialist Republics, U. S. Govt. Printing Office, Washington, 1933. 
Pp. 11; also this Journat, Supp., Vol. 28 (1934), p. 8. 5 Thid. 

* Press Releases, U. S. Dept. of State, Jan. 29, 1938, p. 173. 
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investigation by the Russian authorities has not been completed, ques- 
tions dealing with matters connected with the official investigation could 
not be asked, but the interview did elicit definite identification by Messrs. 
Henderson and Ward of Mrs. Rubens. 

Mrs. Rubens stated that she is Ruth Marie Rubens and that she left 
New York and was in transit under the name Rubens and entered the 
Soviet Union in the early part of November on a passport under the name 
of Ruth Norma Robinson. She said that she does not know how the 
Robinson passport was obtained. Her husband procured it for her and 
did not tell her how it was obtained or explain why. 

Mrs. Rubens stated that she does not have an attorney representing 
her at present and that she does not desire an attorney. She made no 
complaint of her treatment. When asked if there was anything which 
the Embassy could do to make her more comfortable or to assist her she 
said that she was grateful for the offer of assistance but that she wanted 
no assistance. 

Mrs. Rubens was neatly dressed and fairly well groomed.” 


The releases above referred to do not indicate that the Secretary of State 
instructed our representatives to protest at the failure of the Soviet authori- 
ties to notify the Embassy of the arrest of Mrs. Rubens, an American citizen, 
in accordance with the terms of the Roosevelt-Litvinoff exchange wherein 
the Soviet Commissar specifically prescribed that such notice would be given, 
and President Roosevelt, acknowledging the Soviet undertakings, said: 


Let me add that American diplomatic and consular officers in the Soviet 
Union will be zealous in guarding the rights of American nationals, par- 
ticularly the right to a fair, public and speedy trial and the right to be 
represented by counsel of their choice. We shall expect that the nearest 
American diplomatic or consular officer shall be notified immediately of 
any arrest or detention of an American national, and that he shall 
promptly be afforded the opportunity to communicate and converse with 
such national.§ 


The protocol to Article 11 of the German treaty referred to above required 
that the Soviet authorities should give notice of the arrest “in large towns, 
including capitals of districts, within a period not exceeding three timestwenty- 
four hours.”® The failure of the Soviets to extend the benefit of this provi- 
sion under the most-favored-nation clause and to apply it in the Robinson 
case may perhaps have had some justification, in view of the fact that through 
their reliance on the validity of an American passport they had been subjected 
to the danger of admitting a spy to their territory. For a similar reason 
our representatives may not have been in a very favorable position to insist 
upon the right to conduct a less strictly censured interview with the prisoner. 

There is no more important obligation of the state than that of protecting its 
nationals from abuse and injustice when abroad. The United States has re- 
cently indicated the adoption of the viewpoint that Americans who reside or 

7Press Releases, U. S. Dept. of State, Feb. 12, 1938, p. 260. 


8 Dept. of State, Eastern European Series, No. 1, p. 12; this JourNat, Supp., Vol. 28 
(1934), p. 9 ° Thid., p. 8. 
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travel abroad, as well as those who invest their capital beyond our frontiers, 
must assume the risks of the adventure and cannot expect the nation to incur 
the dangers of recourse to force in order to guarantee them the enjoyment of 
their rights under international law. This change of policy, for it cannot yet 
be considered a change of law, is merely a notification to American citizens 
that they cannot expect the government to use force for their protection, but 
it does not mean that the United States has assured other governments that 
it will so refrain from protecting them. It is not, however, to be expected 
that we shall have recourse to armed intervention against a great Power to 
obtain redress for the injurious treatment of a national in any particular in- 
stance. But violations of the rights of our nationals, especially when re- 
peated, may lead to a dangerous state of tension and ultimately result in war. 
In any event it still remains true that any abusive treatment of an alien en- 
gages the responsibility of the state and justifies the alien’s government in 
the exercise of its protective action and the employment of such appropriate 
means as may be adequate to secure redress. In order to fulfil its duty of 
protection of nationals abroad, it is essential that our representatives should 
be able freely to communicate with them at all times. If an alien can be 
seized and held in prison incomunicado without notification to the diplo- 
matic or consular representatives of his state, the protection to which he is 
entitled under international law is rendered illusory. 

Certain states claim the right to hold arrested persons incomunicado for 
a limited period while the investigation is in progress. According to our sys- 
tem of law, the dangers which the exercise of an arbitrary power of arrest may 
hold for the rights of the individual are met in part, at least, by the writ of 
habeas corpus. The failure of a state to provide any such remedy may be a 
matter within the sovereign discretion of the state, but its lack will not justify 
the application to an alien of regulations which may permit unjustifiable 
detention and prevent the representative of his government from aiding him to 
secure his release. It is obvious that an alien who is ignorant of the language 
and legal system will be at a disadvantage in establishing his innocence of any 
offense of which he may be accused or suspected. 

The United States has consistently contended that notice of the imprison- 
ment of a national should be given and that its representative should be per- 
mitted to visit the prisoner in order to ascertain that he was not subjected to 
any unreasonable restriction of his liberty or abuse of his rights. This right 
of access to nationals in prison is so clearly a necessary adjunct or adjective 
provision of the right to protect nationals when abroad from injustice or 
abusive treatment that it must inescapably be recognized as a rule of inter- 
national law. This is true notwithstanding the divergent views expressed 
by certain states and their failure in some instances to acquiesce in its 
application. 

It is to be regretted that the texts pay so little attention to this important 
tule. This is doubtless due to the fact that international law has generally 


324 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


been studied more from the angle of natural law principles than from the 
practical point of view of the procedure appropriate to secure international 
legal rights. There is no right without a remedy, and if the remedy be de- 
fective the right will suffer accordingly. 

The Harvard Research in International Law does not fall into this error, 
for its draft convention on the Legal Position and Functions of Consuls con- 
tains in its Article 11 (d) the provision that the receiving state shall permit a 
consul, “To communicate with, to advise and to adjust differences between 
nationals of the sending state within the consular district; to visit such na- 
tionals especially when they are imprisoned or detained by authorities of the 
receiving state; to assist such nationals in proceedings before or relations with 
such authorities; and to inquire into any incidents which have occurred within 
the consular district affecting the interests of such nationals.” 1° 

This right to visit imprisoned nationals would a fortiori include the right 
of a member of the diplomatic mission to exercise a similar right of visit in 
appropriate cases, and this application or interpretation is made in President 
Roosevelt’s letter quoted above. It will be noted that the permission to visit 
nationals in the Harvard Research draft convention is given “especially when 
they are imprisoned.” Following the same course of reasoning, the comment 
on the draft text points out that this right of visit is especially important when 
the alien is held incomunicado.1 Then, if ever, he is in need of the aid and 
protection of his diplomatic or consular representatives to prevent any disre- 
gard of his rights, whether intentional or not. Evuery C. STOWELL 


THE VILLA CASE 


The New York Times, in a dispatch dated November 20, 1937, reported 
that a military court in Palma de Majorca had sentenced Antonio Fernandez 
Villa to twenty years imprisonment on charges of sympathizing with the 
enemy. His wife was sentenced to twelve years in prison. The dispatch 
added that both are naturalized American citizens, but that the court had 
refused to admit this plea; and that the American Vice-Consul at Leghorn 
had been sent to Majorca to protect the interests of the Villas. 

As a matter of fact, the two had been held in jail since the end of 1936. 
The first notice of this was a home-made Christmas card received by his 
brother, Professor Pedro Villa Fernandez, of New York University, contain- 
ing an acrostic with one word in English, “jail.” Professor Fernandez at once 
took the matter up with the Department of State, which has been working 
assiduously on the matter since that time. The case presents some peculiari- 
ties and difficulties which make it worthy of discussion. 

In April, 1937, it was reported by unofficial workers that Villa would be 
released if he had an American passport—his own was hidden away, and he 


10 Harvard Research in International Law, The Legal Position and Functions of Consuls, 
this JourNaL, Supp., Vol. 26 (1932), pp. 267-268. 
11 Tbid., p. 270. 
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was unable to produce it. Since the records of the State Department con- 
firmed the fact that he was entitled to an American passport, the Consul Gen- 
eral at Marseilles was instructed to issue one for him provided he had not 
meanwhile expatriated himself; and money was sent for his return. He was 
not, however, released; and the Department of State reported that it was 
unable to accomplish much because of the necessarily unofficial character of 
its efforts. Meanwhile, a number of agencies had become interested and 
were bringing pressure to bear upon the Department; and 400 college pro- 
fessors had sent in a petition on behalf of Villa. To such requests the Depart- 
ment replied, and justifiably, that it needed no spur. It had, indeed, gone to 
unusual lengths in dealing with an insurgent group. Vice-Consul Fisher was 
away from his family for several months on the case; the Consul at Seville 
saw General Quiepo de Llano and obtained from him a promise to take up the 
matter with the authorities at Salamanca; and even the Ambassador had 
interceded indirectly. In October, all concerned were confident of his release; 
the Times correspondent wrote Professor Fernandez that the authorities at 
Majorca were uncomfortable, but did not wish to release Villa for fear he 
would talk of conditions in Majorca. The Department, in a letter to Dr. 
Evelyn Seufert, reported that the trouble lay with the subordinate officials 
at Majorea, who would not obey, and that every step short of force had been 
taken to secure the release of the Villas. 

The accusations made at the trial in November (before a court of eight 
military officers) were that an incriminating note had been found in Villa’s 
desk; that he had been in a “Red” parade in May, 1936; that he belonged to 
a labor union and had promoted a strike; and that therefore he was an extreme 
Leftist. It was brought out during the trial that the man who found the note 
had left the country, and that the man who wrote the note denied having sent 
it to Villa. Both Villa and his wife admitted having been in the parade 
because of the pressure of local politics upon a business man; the parade, 
however, was perfectly legitimate at the time, and no effort had ever been 
made to prevent it, or to punish for participation in it. Mr. Villa said that 
he had been in a workingman’s organization, but that he had resigned from it 
before hostilities started. Their property was confiscated, as well as property 
belonging to Professor Fernandez, his brother. There could be no doubt that 
Mr. and Mrs. Villa were convicted for actions which were not illegal at the 
time they were done—if they are now. Certainly, it would be the duty of 
aliens to respect the legitimate government of the state in which they were 
located, and they should not be penalized for so doing. 

One phase of the problem which the Department of State faces in dealing 
with such a case is the pressure and criticism of uninformed groups. While 
Professor Fernandez himself willingly says that the Department has done 
everything in its power in behalf of his brother, the New York College Teach- 
ers’ Union on January 14, 1938, adopted a resolution asserting that the “State 
Department has been shockingly inactive in behalf of these innocent Ameri- 


326 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


cans, in striking contrast to its energetic defense of more questionable per- 
sonages abroad”; and demanding “that the State Department order the diplo- 
matic officers of the American people in Spain to secure the immediate release 
of Mr. and Mrs. Antonio Fernandez Villa and their safe conduct out of Spain 
to a destination of their own choice.” If the resolution had contained some 
information as to how this could be done, doubtless it would have been wel- 
comed at the Department of State. The Government of the United States has 
rarely resorted to force to protect a citizen abroad; and at the present time, 
when there is a popular clamor for American citizens to return home and cease 
constituting risks of war, the Department could have little hope that the 
American people would back it up if it wished to recommend the employment 
of force in this case. 

It is the fact that American citizens are held by an insurgent group, and one 
which does not have sufficient control over its own local authorities, which 
makes this an especially difficult problem of diplomatic protection. Should 
the insurgent movement fail, it would of course be impossible to demand 
reparation from it; on the other hand, the parent government can usually 
disclaim responsibility on the ground that it has employed all the means at 
its disposal to restrain the insurgents—which would seem to be beyond doubt 
in thiscase. In such a situation, there is a certain amount of exigency; if one 
waits until the strife is ended, it may be too late. 

But the ordinary means of pressing such an issue are not available. The 
United States has not recognized the Franco régime as belligerents, much less 
as a de jure and independent government. If the denial of recognition im- 
plies a denial of legal relationships, upon what grounds can demands for 
release or reparation be based? Aside from this, the ordinary channels for 
diplomatic action do not exist; if a diplomatic agent were sent to deal with 
General Franco, there is no doubt that he would attempt to seize upon it as an 
evidence of recognition. The Spanish imbroglio has kept Europe at the point 
of war for many months; the United States must step carefully. Neverthe- 
less, and aside from such political considerations, which undeniably justify 
caution, too much attention may be given to formalities. Recognition is 
clearly an individual decision; the state which deals with an unrecognized 
group is able to make it clear that it does not thereby intend recognition. 
The signature of a treaty has usually been regarded as indicative of recogni- 
tion; yet the United States was able to sign more than one treaty with Soviet 
Russia without thereby conferring recognition upon that government. Even 
if recognition were claimed by the pretending state, as a result of some for- 
mality, it could have no method of compelling the protecting state to deal with 
it on a footing of equality. The situation is one of fact and should be so 
treated. There is no good reason—aside from the involved political situation 
in this particular case—why American diplomats should not deal directly 
with insurgent authorities where necessary in caring for American interests; 
nor why the Department of State should not deal openly with the agents of 
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such a government in this country. It is unnecessary and undignified to act 
clandestinely through unofficial representatives. 

It could be argued that the belligerency of the Franco régime should be 
recognized. If this were considered, the possibility of recognition could be 
used for bargaining purposes; perhaps also other methods of approach or 
pressure might be opened through the new status. This course seems im- 
practicable in the present situation, because of the extremely tangled and 
dangerous international problem of which Spain is the center. 

The easiest solution would probably be a threat or use of force. Franco 
could not afford to take the risk of such losses as might befall him; a mere 
naval demonstration might be sufficient to secure the release of the Villas. 
There could be little risk of war, for interested nations would know that the 
United States would have no intention of doing more than securing the release 
of her citizens. It would be more than ordinarily justifiable, for here the 
injury is being committed by a group which cannot otherwise be held to re- 
sponsibility; still more is this true where the authorities at the head of the 
insurgent movement are unable to secure obedience from subordinates. For 
all practical purposes, it is the local authorities at Majorca with whom we 
must deal; it should not require a great expenditure of our naval resources 
to coerce them. If the precedents of the United States are against 
such action, it is also true that this is an exceptional situation, involv- 
ing unusually irresponsible elements. It is nevertheless probably true that 
the temper of the American people today would not permit such action to 
be taken. 

Are there any other measures which could be undertaken to secure respect 
for the rights of American citizens in insurgent control? The Neutrality Act, 
as adopted on April 29, 1937, extends its provisions to cover civil strife, and 
they must be applied equally to both parties to the strife. If the Neutrality 
Act contained the clause often advocated, permitting revocation of its pro- 
visions in favor of one of the parties, it might be possible to take measures 
so injurious to the insurgent effort as to compel the release of these Americans. 
Again, it is the temper of the American people—doubtless including some of 
those who now criticize the Department of State for its failure to secure the 
release of the Villas—which restrict the efforts which can be made in their 
behalf. 

Possibly the Executive Department could find some act of reprisal or 
penalty to employ against those who hold Mr. and Mrs. Villa. There is an 
agent of the Franco régime in New York who could be imprisoned with no 
more injustice than are the Villas. It is understood that the Franco régime 
has money deposited in New York banks; it might be possible to impound 
a sufficient amount of these moneys to cover a proper reparation for what Mr. 
and Mrs. Villa have lost and suffered. If existing legal authority is not suf- 
ficient to permit of such action, Congress should be able to provide the 


1 See editorial comment by James W. Garner, this JourNAL, Vol. 32 (1938), pp. 106-113. 
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authority. The contemplation of such measures should be attended by care- 
ful study, for they might result in retaliation. It has been suggested by 
friends of the Villas that the United States might request the Government of 
Spain to exchange for the Villas some of its insurgent prisoners. If such a 
request were based upon the argument that the Villas deserved the support 
of the Loyalist Government, this would constitute an admission of guilt which 
would nullify any demand for reparation from the Franco régime, now, or if 
it should succeed; if it were requested as a favor from the Spanish Govern- 
ment, the United States might be embarrassed by a request for return of the 
favor. Perhaps some such reciprocal favor could be found; on the whole, it 
does not seem to offer a promising solution. 

De facto régimes have always furnished difficulties for international law- 
yers and diplomats; the matter of diplomatic protection affords a particularly 
delicate illustration. The risk of conferring an unintentional recognition, 
which seems to have embarrassed statesmen in the past, can and should be 
disregarded. The absence of a responsible entity with whom one can deal 
on a basis of legal rights is the real difficulty. The tendency of the present 
day seems to be to put the parties to a civil war upon the same footing as 
belligerents at war. This tendency was discussed by Professor Garner in the 
last issue of this JouRNAL; it appears also, as has been remarked, in our 
neutrality legislation. Such an attitude has the advantage of common sense 
recognition of a state of fact—granted a sufficient degree of warfare—by out- 
side states; it would provide some little basis of legal responsibility, and make 
somewhat more easy intercourse with the insurgents. A factual situation 
should be dealt with as a fact; if the recognition of the fact of belligerency 
is not sufficient, more direct action should be taken. We have in the past 
dealt directly and in drastic fashion with pirates and bandits, even though 
unrecognized. The Franco régime must be placed in a higher ranking; but 
if it, or other insurgent groups, behaves in reckless and irresponsible fashion 
toward other states, it should not be allowed to escape responsibility for the 
protection of aliens because of its uncertain legal status and transitory 
character. 

It is bad enough that war should be permitted to change the legal rights of, 
and do injury to, third states; it is even more objectionable that a civil war, 
which is supposed to be a domestic affair, should give license to an unrecog- 
nized group to do harm to the citizens of another state.2_ Some rules exist 
concerning the responsibility of belligerents in case of formal war, and efforts 
are now being made to hold to greater responsibility states which impose war 
upon an unwitting world; perhaps an effort should be made also to build some 
international regulations for insurgent groups in civil war. The difficulties, 
but also the need, of such regulation is shown by the Spanish Civil War. An 


? “The right to treat unlawful and unauthorized warfare as piratical, seems to me, therefore, 
clearly imbedded in the very roots of international law.’”’ The Ambrose Light, 25 F. 408 
(1885). The court is here dealing with an unrecognized insurgent group. 
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international control has been suggested. Failing that, the only possibility 
seems to be “direct action,” for there is no law to cover the case. 

In the law and procedure of diplomatic protection today, as in other fields, 
foreign offices are being confronted with strange and incredible situations. 
If conventional and accepted methods of procedure and settlement are disre- 
garded to our injury, it is not necessary to cling to established etiquette. It 
would seem reasonable to employ new and impressive measures in defense of 
rights when such measures are used to attack rights. CiypbE EAGLETON 


THE CLOSE OF A CHAPTER IN THE HISTORY OF TRANSISTHMIAN TRANSIT 


The termination of Article VIII of the Boundary Treaty between the 
United States and Mexico, concluded December 30, 1853 [Gadsden Treaty], 
is significant of the changes in international relations following changes in 
methods of transportation. This Article VIII stated that 


The Mexican Government having on the 5th of February 1853 author- 
ized the early construction of a plank and railroad across the Isthmus of 
Tehuantepec, and to secure the stable benefits of said transit way to the 
persons and merchandise of the citizens of Mexico and the United States, 
it is stipulated that neither government will interpose any obstacle to 
the transit of persons and merchandise of both nations; and at no time 
shall higher charges be made on the transit of persons and property of 
citizens of the United States than may be made on the persons and prop- 
erty of other foreign nations, nor shall any interest in said transit way, 
nor in the proceeds thereof, be transferred to any foreign government. 

The United States by its agents shall have the right to transport across 
the Isthmus, in closed bags, the mails of the United States not intended 
for distribution along the line of communication; also the effects of the 
United States Government and its citizens, which may be intended for 
transit, and not for distribution on the Isthmus, free of customhouse or 
other charges by the Mexican Government. Neither passports nor let- 
ters of security will be required of persons crossing the Isthmus and not 
remaining in the country. 

When the construction of the railroad shall be completed, the Mexican 
Government agrees to open a port of entry in addition to the port of 
Vera Cruz, at or near the terminus of said road on the Gulf of Mexico. 

The two governments will enter into arrangements for the prompt tran- 
sit of troops and munitions of the United States, which that government 
may have occasion to send from one part of its territory to another, lying 
on opposite sides of the continent. 

The Mexican Government having agreed to protect with its whole 
power the prosecution, preservation and security of the work, the United 
States may extend its protection as it shall judge wise to it when it may 
feel sanctioned and warranted by the public or international law. 


That some means of convenient transisthmian transit should be devised 
had been advocated for more than three hundred years. During the nine- 
teenth century three routes were under particular consideration, the Tehuan- 
tepec, Nicaragua, and Panama routes. The support for each route enlisted 
able engineers and varied arguments. For the Tehuantepec as regards the 
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East and West Coast of the United States, such arguments as reduction of dis- 
tance from New York to California by 1,250 miles as compared with the Pan- 
ama route, the generally favorable winds at the termini of the interoceanic ship 
railway, the economy of construction of the railway both in money and time 
as compared with water routes, were advanced. Even in the message of 
President Cleveland of December 8, 1885, it was said “The Tehuantepec 
route is declared, by engineers of the highest repute and by competent sci- 
entists, to afford an entirely practicable transit for vessels and cargoes, by 
means of a ship railway, from the Atlantic to the Pacific.” 

When the treaty was negotiated, the United States was to enter into an 
arrangement with Mexico for the transit of troops and munitions from one 
side to the other side of the continent via Tehuantepec and the “construction 
of a plank and railroad” was to be “early.” After more than eighty years 
it seems just that the rights of the United States, which have not been exer- 
cised, in the Tehuantepec area should be terminated. One chapter of the 
history of the transisthmian projects and controversies has been brought to 
an end on December 21, 1937, by the exchange of ratifications of the treaty 
signed at Washington on April 13, 1937.* 

GrorGE GRAFTON WILSON 


RESERVATIONS TO MULTIPARTITE INTERNATIONAL INSTRUMENTS 


It is only in recent years that formal articles in multipartite international 
instruments, upon which the effectiveness of international legislation fre- 
quently depends, have begun to receive the attention which they deserve. 
The drafting of the conventions which were opened for signature at the Peace 
Conferences at The Hague in 1899 and 1907 has been widely praised; yet if 
those texts are compared with the texts of some recent conventions, it will at 
once be seen that great progress has been made in this field. A marked 
tendency towards standardization of formal articles in current international 
instruments is noticeable, and on the whole the prevailing forms are giving 
little difficulty. 

In spite of the progress made, however, solutions have not yet been pro-~ 
vided for all of the problems which occasionally arise. One of these problems } 
is connected with the necessity of consent to reservations which a state may 
wish to make in signing or ratifying or acceding to a multipartite interna- 
tional instrument. Attention was attracted to this problem some years ago, 
in connection with the Austrian reservations to the Convention on Traffic in 
Opium and Drugs, of February 19, 1925.1 That convention was open to 
signature by any member of the League of Nations until September 30, 1925; 
on the latter date, it was signed on behalf of Austria with certain reservations, 
without any notice to or assent by other signatories. Austria had not been 
represented at the conference which drafted the convention. Great Britain 


* United States Treaty Series, No. 932. 
181 League of Nations Treaty Series, p. 317; 3 Hudson, International Legislation, p. 1589. 
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had previously become a signatory to the convention, and exception to 
Austria’s action was taken by the British Government, with a request that 
the question be placed on the agenda of the Council of the League of Nations.* 
A reference to the Committee of Experts for the Progressive Codification of 
International Law led, in 1927, to an inconclusive report on the matter.® 
The question presented was the subject of an illuminating study by Sir Wil- 
liam Malkin who, finding that “the question of principle . . . does not seem 
to have been the subject of much study by writers on international law,” pro- 
ceeded to give a useful list of the precedents.* 

Since the appearance of Sir William Malkin’s study, a number of interest- 
ing cases have occurred, of which reference may be made to the following: 

(1) On September 10, 1919, a Convention revising the General Act of 
Berlin of February 26, 1885, and the General Act and Declaration of Brussels 
of July 2, 1890, was signed at St. Germain on behalf of the United States of 
America, Belgium, British Empire, France, Italy, Japan, and Portugal.® It 
was brought into force between Belgium and the British Empire on July 31, 
1920; subsequently and prior to the end of 1922, ratifications were deposited 
by all other signatories except the United States and Italy. The convention 
was ratified by the President of the United States on April 11, 1930, subject 
to an understanding which modified the effect, as to the United States, of a 
provision in Article 12 concerning the arbitration of disputes arising under 
the convention. This ratification was promptly sent to Paris for deposit in 
the archives of the French Government; the consent to the reservation by 
other signatories was sought as a condition precedent to the deposit, and for 
this reason the deposit was not effected until October 29, 1934. Meanwhile, 
on April 14, 1931, the Italian ratification had been deposited.® 

(2) On January 5, 1931, the Cuban ratification of the Protocol of Septem- 
ber 14, 1929, for the Revision of the Statute of the Permanent Court of Inter- 
national Justice, was offered for deposit at Geneva. The ratification 
contained reservations as to paragraph 4 of the Protocol (relating to the com- 
ing into force of the instrument), and as to the amendment to Article 23 of the 
Statute of the Court, annexed to the Protocol; the covering letter with which 
the ratification was transmitted contained a further reservation. In this 
case, the Secretary-General seems to have consulted all the signatories to the 
Revision Protocol and all members of the League of Nations as to whether 
they would consent to the reservations; in their replies, a number of states 


* League of Nations Official Journal, 1926, pp. 521, 612. 

* Idem, 1927, p. 880. See also the Council’s resolution of June 17, 1927, ibid., p. 800. 

‘7 British Year Book of International Law (1926), p. 141. See also 1 Hudson, Interna- 
tional Legislation, p. xlix; Marjorie Owen, ‘Reservations to Multipartite Treaties,”’ 38 Yale 
Law Journal (1929), p. 1086. 

*1 Hudson, International Legislation, p. 343; United States Treaty Series, No. 877; this 
Journat, Supp., Vol. 15 (1921), p. 314. 

* United States Treaty Information Bulletin, No. 7 (April, 1930), p. 5; No. 24 (September, 
1931), p. 12; No. 60 (September, 1934), p. 4. 
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objected to the reservation relating to the amendment to Article 23 of the 
Statute. Thereafter, the reservations were withdrawn, and a new ratification 
without reservations was deposited on March 14, 1932.7 

(3) Prior to April 23, 1932, ratifications of the Convention on Consular 
Agents adopted by the Sixth International Conference of American States at 
Havana, February 20, 1928,8 had been deposited with the Pan American 
Union by the United States of America, Brazil, Mexico, Nicaragua, and 
Panama, and the convention had been brought into force for those five states. 
On April 23, 1932, a ratification of this convention by the Dominican Republic 
was offered for deposit, containing reservations as to Articles 12, 15, 16, 18, 
20 and 21 of the convention and interpretations of words in Articles 14 and 
17.9 These reservations had not been consented to by other states, but the 
ratification was nevertheless received for deposit by the Pan American Union. 
The Government of the United States later notified the Pan American Union 
that the reservations were unacceptable to the United States, and that it “does 
not regard the convention as ratified by the Dominican Republic to be in effect 
between the United States of America and that Republic.” 1° 

(4) The Convention for Limiting the Manufacture and Regulating the 
Distribution of Narcotic Drugs, of July 13, 1931, entered into force as to 
some thirty states on July 9,1933. Japan was a signatory to the convention. 
On March 27, 1933, Japan gave notice of an intention to withdraw from 
membership in the League of Nations, and the withdrawal became effective 
two years later. In June, 1934, the Japanese Government informed the 
Secretary-General of the League of Nations that the Japanese ratification 
of the convention would be subject to a reservation as to the maintenance of 
Japan’s position in the matter of the composition of the organs mentioned in 
the convention, and the appointment of the members thereof, ‘“regard- 
less of whether she be a member of the League of Nations or not.” The 
Japanese Government requested that this information be communicated “to 
all the other contracting parties,” with a “request that they will, as soon as 
possible, and at latest by the end of December, 1934, notify to the Secretariat 
any objections which they may make with regard to this reservation.” The 
Secretary-General’s communication of June 19, 1934, was addressed only to 
“the parties” to the convention, but the term “parties” may have included all 
signatories. No objection having been expressed, on January 23, 1935, the 
Japanese Government informed the Secretary-General that it was prepared 
to act “on the assumption that those governments which have not replied by 
the contemplated date of December 31, 1934, have no objection to the said 


7 See the writer’s account in this JouRNAL, Vol. 26 (1932), p. 590. 

§ 4 Hudson, International Legislation, p. 2394; this JourNa., Supp., Vol. 22 (1928), p. 147. 

® United States Treaty Information Bulletin, No. 32 (May, 1932), p. 18. 

10 JTdem, No. 38 (November, 1932), p. 22. 

11139 League of Nations Treaty Series, p. 301; 5 Hudson, International Legislation, 
p. 1048; this Journat, Supp., Vol. 28 (1934), p. 21. 
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reservation.” This information was circulated “to the governments con- 
cerned.” On March 25, 1935, the Japanese Government made a declaration 
in the sense of its proposed reservation, and this too was circulated at its 
request to “the other high contracting parties.” A Japanese ratification, 
containing the reservation, was deposited on June 3, 1935.1” 

(5) The Convention for Facilitating the International Circulation of Films 
of an Educational Character, of October 11, 1933,!* was opened to accession 
by certain non-signatory states; the convention entered into force on January 
15, 1935, as a result of the deposit of ratifications or accessions by five states, 
among which was Switzerland. On March 28, 1935, in a communication 
addressed to the Secretary-General of the League of Nations, the Union of 
Soviet Socialist Republics expressed a desire to accede to the convention, 
subject to a reservation as to Article 11 which provides for the settlement of 
disputes as to the interpretation or application of the convention; on May 11, 
1935, the Secretary-General so informed the “parties” to the convention by a 
circular letter.14 On November 21, 1935, the Chilean Government, whose 
ratification had been deposited on March 20, 1935, replied that it “does not 
know, and cannot prima facie see, what reasons justify the [proposed] reser- 
vation,” and was “unable for the moment to decide as to the acceptance of 
the said reservation before knowing its exact text and the reasons which have 
led the U.S.S.R. Government to make it”; on May 5, 1936, the U.S.S.R. Gov- 
ernment replied that in view of the Chilean difficulties, it had “no objection 
to that convention’s being considered by the Government of Chile if the latter 
so desires, as not binding between that State and the Union of Soviet Socialist 
Republics,” and this course was agreed to by the Chilean Government.” 
Other governments which formulated replies having accepted the reservation, 
on February 16, 1937, the Government of the U.S.S.R. wrote to the Secretary- 
General expressing the opinion that “if no other state signatory to the conven- 
tion declares itself opposed to the reservation in question by March 28, 1937, 
the reservation should be deemed to have been accepted by all the signatories 
except Chile,” adding that a declaration of formal accession would then 
follow.® On March 12, 1937, the Swiss Government informed the Secretary- 
General that “the Federal Council has very serious doubts as to the propriety 
of supporting an accession which would, in fact, be tantamount to the sup- 
pression of a clause of essential importance”; and that the Federal Council 
“cannot accept the reservation which has been submitted to it.” !7 On March 
20, 1937, the Iranian Government, whose accession had been deposited on 
April 12, 1935, reserved the right to express its views on the U.S.S.R. reserva- 


® See League of Nations Official Journal, 1935, pp. 995-998. 

155 League of Nations Treaty Series, p. 331; 6 Hudson, International Legislation, p. 456. 

“League of Nations Document C.L.68.1935.XII; United States Treaty Information 
Bulletin, No. 68 (May, 1935), p. 5. 

League of Nations Document C.L.169.1936.XII. 

Idem, C.L.40.1937.XII. 17 Tdem, C.L.53.1937. XII. 


334 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tion.'8 Since that date, no further steps appear to have been taken with 
regard to the proposed accession by the U.S.S.R. 

In each of these five cases, the instrument itself contained no provision for 
dealing with the situation which arose. Indeed, no provisions had been 
invented which would satisfactorily meet the actual difficulties. In a few 
instruments of recent date, limit has been placed upon the possible reserva- 
tions which a state may make. Thus, a protocol to the Convention on the 
Simplification of Customs Formalities of November 3, 1923,!® provided that 
certain reservations made by states at the time of ratification or accession, 
were to be accepted only “if the Council of the League of Nations so decides 
after consulting the technical body mentioned in Article 22 of the convention.” 
In the Convention providing a Uniform Law for Bills of Exchange and 
Promissory Notes of June 7, 1930,?° it was stipulated in Article 1 that the 
parties might make reservations “chosen from among those mentioned in 
Annex II of the present convention”; Annex II formulates certain reservations 
as made by all the parties, and others as optional to each of the parties. A 
similar disposition was adopted for the Convention providing a Uniform Law 
for Checks of March 19, 1931.21 In the Convention concerning Economic 
Statistics of December 14, 1928,?* the possibility of reservations was en- 
visaged in the following somewhat restrictive provision (Article 17) : 78 

The high contracting parties agree to accept the reservations to the 
application of the present convention which are set forth in the protocol 
to this convention and in respect of the countries therein named. 

The governments of countries which are ready to accede to the con- 
vention under Article 13, but desire to be allowed to make any reserva- 
tions with regard to the application of the convention, may inform the 
Secretary-General of the League of Nations to this effect, who shall 
forthwith communicate such reservations to the governments of all coun- 
tries on whose behalf ratifications or accessions have been deposited and 
enquire whether they have any objection thereto. If within six months 
of the date of the communication of the Secretary-General no objections 
have been received, the reservation shall be deemed to have been ac- 
cepted. 

A new solution of the problem of reservations, invented by the Legal Sec- 
tion of the Secretariat of the League of Nations, has recently been embodied 
in the Convention for the Prevention and Punishment of Terrorism, opened 
for signature at Geneva on November 16, 1937.24 Article 23 of this instru- 
ment provides: 

18 League of Nations Document C.L.60.1937.XII. 

192 Hudson, International Legislation, pp. 1094, 1120; this Journa, Supp., Vol. 19 
(1925), pp. 146, 166. 

20 5 Hudson, International Legislation, p. 516. 

21 Tbid., p. 889. 224 Idem, p. 2575. 

23 A similar provision was contained in Art. 22 of the Convention on the Suppression of 
Counterfeiting Currency, of April 20, 1929. Jbid., p. 2692. 

* League of Nations Document C.546.M.383.1937.V. See the comment on a draft of this 
provision by Valentine Jobst III, in this JourNat, Vol. 31 (1937), p. 318. 
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1. Any member of the League of Nations or non-member state which 
is prepared to ratify the convention under the second paragraph of Ar- 
ticle 21, or to accede to the convention under Article 22, but desires to be 
allowed to make reservations with regard to the application of the con- 
vention, may so inform the Secretary-General of the League of Nations, 
who shall forthwith communicate such reservations to all the members 
of the League and non-member states on whose behalf ratifications or 
accessions have been deposited and enquire whether they have any ob- 
jection thereto. Should the reservation be formulated within three 
years from the entry into force of the convention, the same enquiry shall 
be addressed to members of the League and non-member states whose 
signature of the convention has not yet been followed by ratification. 
If, within six months from the date of the Secretary-General’s commu- 
nication, no objection to the reservation has been made, it shall be 
treated as accepted by the high contracting parties. 

2. In the event of any objection being received, the Secretary-Gen- 
eral of the League of Nations shall inform the government which de- 
sired to make the reservation and request it to inform him whether it is 
prepared to ratify or accede without the reservation or whether it prefers 
to abstain from ratification or accession. 

This provision represents an innovation in setting two time limits: (1) a 
time limit of three years from the date of the instrument within which signa- 
tories which have not proceeded to ratification are nevertheless to be con- 
sulted as to proposed reservations; and (2) a time limit of six months within 
which a negative reply to any consultation may be made. Aside from this 
innovation, it recognizes the possible interest of signatories which have not 
proceeded to ratification in the reservations offered by other signatories, and 
thus clarifies a point on which there has been doubt. It also establishes that 
when reservations other than those agreed to at the time of signature are 
proposed, the alternatives are absence of objection from any state consulted, 
on the one hand, and abstention from proceeding to deposit of a ratification 
or accession on the other hand. It serves as a needed guide not only to inter- 
national administrative officials, but also to governments themselves. Many 
difficulties may be avoided if this or some provision along similar lines should 
become a standard article for multipartite conventions. 

Man.ey O. Hupson 


THE IMPERIAL CONFERENCE OF 1937 


The Conference which met in London from May 14 to June 15, 1937, fol- 
lowing the coronation, while not marked by any very spectacular achieve- 
ment, dealt with certain matters which are of some general international 
significance. The composition of the body was somewhat different from that 
of previous Conferences. In the absence of representation from the Irish 
Free State, the group of autonomous units within the Commonwealth was 
not quite complete. In addition to the representatives of the other self- 
governing Dominions and India, there were observers from Burma and South- 
ern Rhodesia. Newfoundland was represented by the Secretary of State for 
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Dominion Affairs, the Colonial Empire by the Secretary of State for the 
Colonies. 

Of the matters discussed, those relating to defense and intra-Common- 
wealth codperation, collective security and the preservation of peace, and 
certain constitutional questions concerning nationality and multilateral 
treaty-making, are perhaps of chief interest from the point of view of inter- 
national law. 

Defense and foreign policy, rather than the economic matters touched 
upon (such as shipping policy, civil air commerce, and Empire trade), received 
major emphasis. There were rather ominous references to “deterioration in 
the international situation,” ! “disintegration” in the world,? and the “troub- 
led and harassed world.”* There was, naturally, concern that the asso- 
ciated units should work together for their own safety and best interests. 
Technical codperation for purposes of defense may have received even more 
attention than the official summary of proceedings reveals. To one critic the 
sections of the report on foreign affairs and defense seem to furnish a “hand- 
book of imperial platitudes” for any future meeting.* But the apparent ear- 
nestness with which faith was declared in the method of codperation within 
the Commonwealth of Nations cannot be lightly put aside. While no action 
was taken—beyond a decision for further consultation—on the Australian 
suggestion of a non-aggression pact in the Pacific, and while the Conference 
recognized that it was the sole responsibility of the several Parliaments of 
the Commonwealth to decide the nature and scope of their own defense policy, 
the Australian Prime Minister could say at the conclusion of the conversa- 
tions that there was no divergence on fundamental principles concerning in- 
ternational affairs and defense.® 

In view of the great changes that had occurred in the international situa- 
tion since the last Conference, and of the probably greater vulnerability of 
the Empire in its various parts, it was but natural that there should come 
into the discussions some references to the attitude of Commonwealth mem- 
bers, and particularly the central member, toward collective security. In 
what was perhaps the most pointed official statement, the Prime Minister of 
New Zealand, after expressing the belief that the “partner Governments” 
represented the greatest existent force for peace and justice in the world, 
hoped that the Conference would not be content with an “innocuous and un- 
helpful formula.” ® The spokesman for Australia declared that the Dominions 


1 Imperial Conference, London, 1937, Summary of Proceedings (Cmd. 5482), p. 62 (re- 
marks of Prime Minister Chamberlain). 

2 Id., p. 65 (remarks of Prime Minister Mackenzie King). 

3 Jd., p. 70 (remarks of Sir Muhammad Zafrullah Khan, on behalf of the Indian delegation). 

‘ F. H. Soward, ‘The Imperial Conference of 1937,’ Pacific Affairs, Vol. 10, pp. 441, 444 
(Dec., 1937). Cf. John Coatman, “The Imperial Conference,” Political Quarterly, Vol. 8, 
pp. 311-325 (July-Sept., 1937); Kingsley Martin, ‘‘Is the British Empire in Retreat?” Yale 
Review, Vol. 27, pp. 12-29 (Autumn, 1937). 

5 Summary of Proceedings, p. 66. Jd., p. 57. 
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must play their part in “ensuring the peace of the world,” and that from the 
Conference should issue a statement which would make clear that the coun- 
tries composing the British Commonwealth of Nations (referred to as a 
“lesser League within the League”) were prepared to act together in support 
of the maintenance of law and order.’ Prime Minister Hertzog, of the Union 
of South Africa, predicted that the British Commonwealth would become a 
more potent instrument for peace than the League of Nations.® The diffi- 
culties and reverses which had been experienced by makers of British foreign 
policy during the year just preceding may well be remembered in relation to 
Prime Minister Chamberlain’s declaration, made in the course of the con- 
cluding statements, that “The key-note of our policy is . . . the maintenance 
of peace and the removal of the causes which have so long delayed the restora- 
tion of the confidence of the world.” ® 

The Statute of Westminster, 1931, had left a number of constitutional ques- 
tions unsettled. Of these, that relating to creation of an Imperial Court of 
Appeals as a substitute for the Judicial Committee of the Privy Council, and 
provision of some machinery for the settlement of inter-Dominion disputes,?° 
was not acted upon at this Conference. 

Action was taken on certain questions concerning nationality. Before 
1914, persons naturalized in a Dominion were considered British subjects 
while in that particular Dominion’s territory, and were accorded British 
diplomatic protection in foreign countries (at least, in countries other than 
those of origin). But, when in other parts of the Empire, they might be 
treated as aliens. Thus a German-born person who had been naturalized in 
Australia in 1908 was later considered an alien in the United Kingdom." 
The British Nationality and Status of Aliens Act, 1914, as subsequently 
amended,!? defined British subjects so as to include anyone born in His 
Majesty’s dominions and owing allegiance. It authorized the granting of 
naturalization certificates by the government of any “British Possession.” 
Certificates from Dominions whose legislatures adopted the naturalization 
provisions of statutes passed by the Parliament at Westminster were to be 
recognized as conferring a status which would be recognized in other parts of 


77d., p. 58, 54. With this may be read the Prime Minister’s earlier remarks (at p. 52 of 
the Summary of Proceedings) on the impracticability, under existing conditions, of fully 
achieving Covenant ideals, and the desirability of examining the position of the League. 

8 7d., p. 58. 

*Jd., p. 62. At the opening of the Conference, Prime Minister Baldwin had referred to 
British belief in ‘agreement as the mainspring” and ‘democratic institutions as the method” 
of government. He added that the British did not underestimate “the value of that idea to 
which other ways of government attach supreme importance—the idea of service to the 
State.” 

10The general problem is summarized in Ch. XVII of The British Empire (1937), a 
volume issued under the auspices of the Royal Institute of International Affairs. 

1 Rex v. Francis. Ex parte Markwald (1918), 1 K. B. 617; Markwald v. Attorney-Gen- 
eral (1920), 1 Ch. 348. 

24 & 5 Geo. 5, c. 17; 8 & 9 Geo. 5, c. 38; 12 & 13 Geo. 5, c. 44; 23 & 24 Geo. 5, c. 49. 
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the Empire, except in those Dominions not adopting the specified part of 
the Act. At the time of the Imperial Conference of 1937, certificates issued 
by the self-governing units other than India and the Irish Free State could, 
under this plan, acquire validity in other parts of the Empire. There still 
remained considerable diversity. Legislation of the Irish Free State, passed 
in 1935, had contemplated the abolition of the status of “British subject,” in 
so far as citizens within its territory were concerned.’* On the general 
question, the Conference, while affirming that each member of the Common- 
wealth could decide what persons should have its distinct nationality, declared 
that it was desirable to secure, in so far as possible, uniformity in principle 
and avoidance of the inconveniences which would result from dual or multiple 
nationality within the Commonwealth. The basis recommended was the 
following: 


Each member of the Commonwealth would in the normal course in- 
clude as members of its community :— 

(a) persons who were born in, or became British subjects by naturali- 
zation in, or as a result of the annexation of, its territory and still reside 
there, and 

(b) persons who, coming as British subjects from other parts of the 
Commonwealth, have identified themselves with the community to which 
they have come.'4 


It was recognized that one member might be interested in the status as- 
signed to a migrant from it to another member’s territory. Communication 


of information, and consultation with other member governments before pas- 
sage of new legislation on the subject, were therefore recommended. It was 
thought that any member of the Commonwealth of Nations, when construct- 
ing new definitions of its nationals, might well include British subjects not 
born in, but residing in, the member’s territory, and might give such persons 
the privilege of opting against this nationality. Flexibility was introduced 
in the suggestion that, even without defining membership of their respective 
communities, the members might, in their legislation, give effect to some of 
the “implications” of the principles approved by the Conference, or might con- 
sider giving effect to these principles administratively. 

Another constitutional question before the Conference had to do with na- 
tionality of married women. The Hague Convention of 1930 on Certain 
Questions Relating to the Conflict of Nationality Laws,!> had never been 
formally ratified by those self-governing members of the Commonwealth 


13Ch. XX of the volume referred to in note 10, supra. The pertinent provisions of the 
Irish legislation are quoted, and reference is made to the possible bearing upon this of the 
decision in Moore and Others v. Attorney-General for the Irish Free State and Others (135), 
A. C. 484. According to the Judicial Committee’s decision, the Irish Free State Legislature 
could, after the Statute of Westminster went into effect, pass an act repugnant to an Im- 
perial Act. See also Jrish Jurist, Vol. 1 (1935), pp. 2, 10, 23. 

4 Summary of Proceedings, p. 26. 

1 This JOURNAL, Supp., Vol. 24 (1930), pp. 192-200. 


EDITORIAL COMMENT 339 


which were signatories, but, since 1930, legislation in line with the principles 
of the Hague Convention, in so far as it related to the nationality of married 
women, had been passed in the United Kingdom, Canada, Australia, the Irish 
Free State and New Zealand. It was stated at London that the Union of 
South Africa contemplated similar legislation. Some Dominions had gone 
farther than others toward placing the nationality of women on a basis of 
equality with that of men. By laws of Australia and New Zealand, a woman 
who, prior to marriage to an alien, was a British subject, could retain within 
these two Dominions, respectively, political and other rights of a British 
subject.1® The Imperial Conference did not find it possible to agree upon 
any recommendations of change in the existing laws, and the matter was 
left for further consideration and consultation between the represented gov- 
ernments. 

Of the various legal aspects of the evolution of the British Commonwealth 
of Nations, that concerning treaty-making has been much discussed. Free- 
dom for the Dominions in this matter has usually been regarded as one criteri- 
on of autonomy. The Imperial Conference recognized 


(1) That each member takes part in a multilateral treaty as an indi- 
vidual entity, and, in the absence of express provision in the treaty to the 
contrary, is in no way responsible for the obligations undertaken by any 
other member; and 


(2) That the form agreed upon for such treaties at the Imperial Con- 
ference of 1926 accords with this position.!* 


In general, and without restriction to the specific matters selected for com- 
ment here, there appears in the work of the Imperial Conference of 1937 
further evidence of the continuing process of emergence, out of a formerly 
unified Empire, of a group of substantially autonomous but closely associated 
states. There was no more evidence at this, than at previous Conferences, of 
a desire to restrict this development by rigid legal formulas. 

Rosert R. WILson 


THE USE OF THE RADIO AS AN INSTRUMENT OF FOREIGN PROPAGANDA 


The development of radio broadcasting has obviously created new problems 
of international relations not covered by existing law. In the case of the de- 
velopment of aérial navigation old theories of jurisdiction were forced to give 
way to practical realities. Whether the air beyond a certain height was free, 
as the seas beyond the marginal strip were free, might be debated by scholars 
when the airplane was in its experimental stage. Ten years later, when 
planes were actually capable of sustained flights, the argument was over. 
Today we are in the presence of a similar need for the adaptation of customary 


16 Summary of Proceedings, p. 28, and volume referred to in note 10, supra, pp. 312-313. 
1” Summary of Proceedings, p. 27. For the 1926 form, see Cmd. 2768 of 1926, pertinent 
parts of the text of which are in this JourNat, Supp., Vol. 21 (1927), pp. 29-32, 37-38. 


340 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


rules to meet unforeseen conditions; and it is probable that the changes in the 
traditional law may prove to be quite as far-reaching. 

Thirty years or more ago the Institute of International Law told us that “the 
air is free. States have over it, in time of peace and in time of war, only the 
rights necessary for their preservation.” Whether the principle thus broadly 
stated still holds, is no more than an academic question. For new conditions 
have given rise to an interpretation of “the rights necessary to their preserva- 
tion,” which makes them quite as inclusive as rights of dominion itself. Under 
the head of “self-preservation’” may a state protect itself against broadcasts 
from other states which are believed to be hurtful to it? May it regard such 
broadcasts, made under governmental auspices, as an attack upon its terri- 
tory which it is entitled to regard as in the class of military attacks, although 
less imminent in respect to the danger they present? May self-preservation 
be extended to justify the use of all possible ways and means to prevent the 
reception of unfriendly broadcasts? How will it be possible to distinguish 
between broadcasts intended for home consumption and others intended 
primarily for foreign propaganda? These are questions that would have had 
no meaning even in the days when jurisdiction over the air was being debated. 
Today they have become crucial issues, and the practices which have given 
rise to them are a source of acute controversy between certain of the leading 
nations of the international community. It would seem of little consequence 
which particular theory of jurisdiction over the ether be resorted to in proof 
of the unlawfulness of “hostile broadcasting.” Whether the ether is to be 
assimilated to the air in relation to territorial jurisdiction and so made a part 
of the national domain, or whether it is like the sea, terra nullius or terra com- 
munis, but subject to appropriation for particular uses, we are confronted 
with a definite and concrete situation which calls for prompt regulation. 
Foreign hostile broadcasts present an immediate danger to the peace; and it 
is only a question of ways and means of controlling them. 

There will be no dispute as to the right of a state under existing interna- 
tional common law to control foreign propaganda coming within its territorial 
boundaries by other means than radio broadcasts. Whatever might be the 
wisdom of the policy of a particular state in suppressing freedom of the press 
in respect to literature and other communications regarded as harmful to the 
citizen body, the state has had at its disposal means of contro] through the 
customs offices of the state and through the administration of the postal 
service. Obscene literature, for example, has been banned, and it did not take 
an international convention to justify the exercise of the police power of the 
state in prohibiting its entrance into the country. The problem of suppres- 
sion, however, did not, under the rule of customary law, involve action against 
a foreign government, but merely against individuals acting upon their own 
responsibility ; and as a rule the literature against which the policy of suppres- 
sion was directed met with no different fate from that met by literature 
originating within the state itself. There were “isms” of all sorts abroad in 
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Europe during the nineteenth century ; but so long as they were not identified 
with national governments the propaganda engaged in by their adherents 
raised no question of international law. Each state applied its restrictions 
according to its own policies, and with few exceptions it had only itself to 
blame if it failed to succeed as effectively as it desired. 

The problem of hostile governmental propaganda first became an interna- 
tional issue with the establishment of the Soviet Government in Russia. As 
in the case of the French National Convention in 1792, the Soviet Republic 
became convinced that it was essential to the success of the revolution in 
Russia that similar revolutions should be carried out in all capitalist countries. 
With the Third International as an agency of propaganda the new Republic 
began its program of “world revolution,” and the so-called “capitalist states” 
proceeded to defend themselves by such suppressive measures within their 
own territories as they found it feasible to take. When subsequently the 
Government of the U.S.S.R. sought recognition of its de jure character, it was 
to be expected that pledges would be exacted from it that it would discontinue 
hostile propaganda. In the exchange of notes which marked the recognition 
of the U.S.S.R. by the United States in 1933, the Soviet Government pledged 
itself in general terms to respect the right of the United States to “order its 
own life within its own jurisdiction in its own way” and to “refrain from inter- 
fering” in any manner in the internal affairs of the United States; more 
specifically, to restrain all persons in its service and all organizations under 
its direct or indirect control from overt or covert acts tending to disturb the 
tranquillity or security of the United States, and “in particular” to restrain 
them from “any agitation or propaganda” having as its aim “the bringing 
about by force of a change in the political or social order” of the whole or any 
part of the United States. 

It will be remembered that the issue arose in 1935 whether the activities of 
the Communist International in the U.S.S.R. in “formulating policies to be 
carried out in the United States by the communist organization in the United 
States” constituted a violation of the “pledge of non-interference,” the Soviet 
Government asserting that it could not take upon itself “obligations of any 
kind” with regard to the Communist International, and the United States De- 
partment of State insisting that there was no question of supremacy of the 
authority of the Soviet Government within its territorial limits and of its 
absolute “power to control” the acts and utterances of organizations and in- 
dividuals within those limits. 

Hostile government propaganda presents issues quite distinct from the 
familiar problems of abuse of freedom of speech and of the press. For here 
we have not a group of individuals eager to spread their doctrine to the people 
of other countries, but states themselves, acting through their public authori- 
ties, seeking to accomplish results antagonistic to the policy of the state in 
which the propaganda is being carried out. The “isms” which formerly had 
behind them only the personal convictions of their advocates are now identi- 
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fied with vital national interests. They are no longer theories of a better 
world put forth by irresponsible individuals, they are official objectives of 
national policy, to be pursued with the support of the state and to be imposed, 
if possible, as a means of extending the power of the state which engages in 
the propaganda. 

Wide as is the range of freedom of speech and of the press in the United 
States, it has always been recognized that there are limitations in the interest 
of the moral standards of the community, apart from the law of slander and 
libel. To these limitations there have been added of recent years within a 
number of the individual States of the Union restrictions upon the advocacy, 
by word of mouth or in written or printed form, of “criminal anarchy,” which 
in the New York law of 1902 is defined as “the doctrine that organized 
government should be overthrown by force or violence, or by the assas- 
sination of the executive head or of any of the executive officials of govern- 
ment, or by any unlawful means.” The judicial interpretation of the 
statute confines it to words having a present effect of inciting to violence. 
Academic discussion, historical or philosophical essays, remain outside 
the law. 

The controversy with Russia in 1935 clearly showed that the United States 
regards an indirect attack upon its political institutions by propaganda sup- 
ported by a foreign government as controlled by the same principles that 
govern a direct attack. The only question that arises is of the ways and 
means by which subversive propaganda originating in a foreign state and sup- 
ported by its government may be prevented. In the case of pamphlet litera- 
ture it is, as has been said, merely a question of the length to which a state 
wishes to go in the suppression of freedom of speech and of the press. The 
means are at hand for such suppression if the state which is the victim of the 
propaganda wishes to use them. 

Hostile government broadcasting, however, presents new problems. Here 
we have not only government initiative in the attempt to spread certain prin- 
ciples and policies to the people of other countries, but the use of a technique 
of dissemination which greatly adds to the difficulty of suppression. By 
means of powerful stations located within its own territory a state which 
engages in such propaganda is able to reach persons in far distant countries, 
and the only practical means of suppression available to the local government 
is to build a more powerful station which will blot out the hostile broadcast. 
although at the same time preventing the reception of other local or friendly 
foreign broadcasts. 

There are, of course, degrees in the extent to which such hostile government 
broadcasting may be worthy of notice by a democracy which has developed its 
political traditions in an atmosphere of freedom of speech and of the press. 
The reported broadcasts from the Italian station at Bari, which appear to 
have been deliberately intended to rouse the native Arab population under 
British and French rule to rebellion, would seem to constitute a hostile “at- 
tack” of a character not to be condoned by any extension of the principle of 
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freedom of speech. In like manner official broadcasts directed towards a 
racial minority in a neighboring country with the object of stirring up dis- 
content and intensifying the opposition of the minority towards the govern- 
ment under which they are living would seem to constitute a “hostile attack” 
upon the neighboring state. At the opposite extreme would be broadcasts 
which do no more than seek to glorify the accomplishments of the broadcast- 
ing government or to promote its trade with neighboring countries. These 
would normally give rise to no complaint on the part of the state of reception, 
unless it pursued a policy of far-reaching censorship. But between these 
extremes there are possibilities, daily becoming realities, of hostile broadcast- 
ing which call for regulation in the interest of international peace. 

What form might such regulation take, assuming that the method of regula- 
tion should be by international convention? The International Radio Con- 
vention, signed at the close of the Washington Conference in 1927, dealt only 
with the transmission of wireless messages as “an international service of 
public correspondence.” A Commission on Radio Commerce was, however, 
created, the object of which was to study technical questions pertaining to 
radio communication; and General Regulations were adopted classifying 
radio emissions and providing for the allocation and use of frequencies and 
types of emission. No regulations other than those relative to facilities for 
communication were provided by the Madrid Convention of 1932, which 
replaced the former International Telegraphic Union with the new Interna- 
tional Telecommunication Union. The European Broadcasting Convention, 
signed at Lucerne in 1933, re-allocated wave-lengths and made provision for 
the elimination of interference as between the European states parties to the 
convention. But again no provision was made as to the substance of broad- 
casts intended primarily for reception in a foreign country. 

Under present conditions there would seem to be little possibility of a 
general self-restraining agreement among the states which engage in hostile 
broadcasting. Bilateral radio non-aggression pacts may perhaps be worked 
out between states which can find a political basis for the mutual concessions 
called for. Failing these, there remains merely the question of what measures 
of defense a particular state may take to protect itself when the necessity 
arises. As a matter of domestic legislation it is possible to prohibit the use 
of selective sets and to require that all radios be built so as to receive only 
programs transmitted by government stations or by private stations under 
government license. This, however, would require a degree of supervision 
and control by the national government which would be out of the question 
in a democracy and very difficult of enforcement under any but the tightest 
dictatorship. The “war in the ether” seems destined, therefore, to continue 
and to lead to reprisals of a political and economic character until such time 
as a new and more comprehensive agreement of collective security may be 
developed, within which political, economic, and what has come to be called 
“moral” disarmament will all form parts of a single system. 

C. G. Fenwick 
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THE JOINT RESOLUTION PROHIBITING THE PICKETING OF DIPLOMATIC AND 
CONSULAR PREMISES IN THE DISTRICT OF COLUMBIA 


According to the well-recognized principle of international law, every state 
must within its jurisdiction insure a respectful treatment of foreign repre- 
sentatives and must take care that they encounter no interference in the dis- 
charge of their important duties. A like obligation rests upon the states to 
prevent any discourtesy to the head of a foreign state or to the flag or other 
emblems considered to personify it. In order to fulfil this obligation, the 
United States, early in its history, passed an act imposing heavy penalties on 
any one who should “offer violence to the person of a public minister.” ! 
This provision is good as far as it goes, but it does not cover all of the acts for 
the prevention of which this country must be held responsible. 

In recognition of this legislative deficiency and in order the better to fulfil 
our obligation under this head, Congress passed a Joint Resolution, approved 
February 15, 1938, which seeks to prevent what is known as picketing.2, The 
resolution prohibits the display of banners and the commission of certain 
specified offensive or intimidating acts “within five hundred feet of any 
building or premises within the District of Columbia used or occupied by any 
foreign government or its representative or representatives as an embassy, 
legation, consulate, or for other official purposes . . .” 

It is to be regretted that the application of this remedial legislation is lim- 
ited to the District of Columbia. The responsibility of the Federal Govern- 
ment is as broad as our national jurisdiction. No doubt the States and 
municipalities of our Union may ordinarily be expected to protect foreign 
diplomatic and consular premises and residences from insult and interference, 
but the Federal Government cannot always safely rely upon this concurrent 
jurisdiction and coéperative action. In an effort to escape responsibility it 
will not avail to plead the lack of a legislative sanction, since Congress might 
well have enlarged the scope of the anti-picketing resolution.* However 
loath the Federal authorities might be to act outside the District of Columbia 
in the absence of specific legislative authorization, they have, even in the 
absence of such legislation, the undoubted right to use whatever force may 
be necessary to protect foreign representatives and foreign flags and emblems 
from insult. If this were not the case, the failure of municipal authorities 
to insure an adequate protection might entail the most serious consequence 
and even endanger the maintenance of peaceful relations with the other 
nations. 

The practice of making demonstrations before the offices or premises of 
foreign representatives, both diplomatic and consular, seems to be on the 


1 Act of April 30, 1790. R. S. 4062 of U. S. Code, Title 22 § 255. 

2 Public Resolution No. 79, 75th Cong., 3d Sess. “To protect foreign diplomatic and 
consular officers and the buildings and premises occupied by them in the District of Colum- 
bia.” Printed in this JourNAL, Supp., p. 100. 

3 See note by Lawrence Preuss in this JouRNAL, Vol. 31 (1937), p. 705, at p. 710. 
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increase. In the press of March 12 it is reported from Boston that, following 
the announcement of the German invasion of Austria, a group staged an anti- 
Nazi demonstration before the building housing the offices of the German 
consul. According to the report, this demonstration was quiet and orderly 
and the police dispersed the demonstrators without trouble.t The next day 
the German consulate in New York was subjected to picketing by a crowd 
reported to number a thousand, and a resolution against the invasion of 
Austria was handed to the German Consul-General who, according to the 
dispatch, stated that he would ignore it.° From London comes the report 
that a crowd of 25,000 demonstrators against Premier Chamberlain and the 
German action in Austria marched towards the German Embassy until they 
were stopped by the police, but they were permitted to send a delegation with 
a protest to the Embassy. On March 14, the German swastika, flying from 
the German consulate in St. Louis, was set afire by a man who reached the 
flag from the thirteenth floor with a blow torch while a crowd in the street 
below cheered. Police were unable to discover the offender.? On the same 
day in Washington 39 persons who were parading with anti-Nazi placards 
before the German Embassy and Austrian Legation were arrested.® 

A year ago the Italian Embassy in Washington was picketed by sym- 
pathizers with the Spanish Loyalists.? More recently it was reported in the 
press that the veterans of the Abraham Lincoln Brigade, picketing the Italian 
Embassy, made use of an airplane, flying high above the Embassy and trailing 
a streamer bearing the legend “quarantine the aggressor.” The veterans also 
handed to a member of the Embassy staff a letter demanding withdrawal from 
Spain.” As early as December 3, 1936, when demonstrators against Nazi 
intervention in Spain made a demonstration before the German Embassy, five 
of the demonstrators were sentenced by Police Court Judge Isaac R. Hitt to 
$100 fines or thirty days in jail, and others received suspended sentences on 
charges of parading without a permit.1! Last October a demonstration was 
made by a group of Chinese business men and students, who attempted to 
parade in front of the Japanese Embassy. They were interrupted by the 
police, who refused to let them picket in front of the Embassy, but they were 
permitted to deliver a protest to the Embassy. Although the resolution to 
prevent picketing had not at that time been adopted by Congress, the police 
inspector did not allow the demonstration.!2. These are only a few of the 
instances which have occurred, and similar demonstrations are of frequent 
occurrence in other countries. 

The freedom, not to say license, of the press, gives foreign sovereigns and 


‘ Washington Times (I. N. S.), Mar. 12, 1938. 

5 New York Times, Mar. 13, 1938. 

* Washington Post, United Press dispatch, Mar. 15, 1938. 7 Tbid. 

* Ibid. 9 Tbid., Mar. 24, 1937. 10 Tbid., Feb. 15, 1938. 
" Washington Daily News, Dec. 3, 1936. 

” Washington Herald, Oct. 9, 1937. 
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their representatives some ground for complaint because of the discourteous 
treatment to which they are sometimes subjected in the columns of news- 
papers and magazines of other countries. How to prevent offense to foreign 
states without interfering with the freedom of the press in democratic states 
is a difficult problem and one which will not soon be solved. Even though 
it be a half loaf, the anti-picketing resolution will prove of practical value 
in preventing a particularly offensive form of discourtesy to foreign repre- 
sentatives at the capital. Evuery C. STOWELL 


THE INFLUENCE OF DUMAS 


It is an interesting fact for Americans that in the period of the Revolution 
and for some time thereafter, the influence of a foreign scholar was significant 
in sane American international development. Franklin while in Europe in 
the early days of the Revolution had become acquainted with Charles Wil- 
liam Frederick Dumas, a Swiss, who had lived many years in The Nether- 
lands and was received in the diplomatic circles at The Hague. Dumas had 
a warm sympathy for the aspirations of the American colonies and was active 
in enlisting the sympathies of others when the American colonies were of 
relatively little concern abroad. Franklin, as chairman of the Committee 
of Secret Correspondence, turned to Dumas as a suitable confidential agent 
in Europe, and seems to have sent to him the first letter from the Committee 
and to have kept up a continued confidential relation. 

As a Swiss, Dumas was naturally an admirer of the comprehensive work of 
Vattel on international law and seems to have thought it would be a sound 
guide for the early American leaders. He accordingly sent three copies of an 
edition, which he had issued, to Franklin. Of these books Franklin wrote to 
Dumas on December 19, 1775, 


I am much obliged by the kind present you have made us of your [1775] 
edition of Vattel. It came to us in good season, when the circumstances 
of a rising state make it necessary frequently to consult the law of na- 
tions. Accordingly, that copy which I kept (after depositing one in our 
own public library here, and sending the other to the College of Massa- 
chusetts Bay, as you directed) has been continually in the hands of the 
members of our Congress now sitting, who are much pleased with your 
notes and preface, and have entertained a high and just esteem for their 
author. 


A recent investigation has disclosed that the copies deposited in “our own 
public library here,” now the Library Company of Philadelphia, and “the 
College of Massachusetts Bay,” now Harvard College, more than one hun- 
dred and sixty years later are still preserved in those libraries. The third 
copy, said to have been “pounced upon by studious members of Congress,” 
has not been located, even after considerable search, and it would be a satis- 
faction to know whether it is still in existence and, if so, where. 

Dumas helpfully initiated and carried forward many negotiations with 
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European states, both before and after the Revolution. He recognized the 
importance of official residences for diplomatic representatives and acted as 
agent in the purchase of such a residence for Mr. Adams, the Hotel d’Amé- 
rique, in The Hague in 1782. At this period only France and Spain were thus 
provided. As has been recognized in practice of later years, he even then 
reports “This purchase, besides the economy of it, has produced, politically, 
very good effects.” 

Dumas wisely recognized that a new state should come into being with a 
sound knowledge of and respect for international law, which he hoped the 
work of Vattel would supply. In his confidential service with the Committee 
of Secret Correspondence and later as Chargé, Dumas showed wide knowledge 
of current conditions and deep devotion to the principles of political liberty. 
The wisdom of his advocacy of state ownership of diplomatic residences is 
now recognized. His acquaintance with men and affairs often during the 
years 1774 to 1794 contributed much to the success of American negotiations 
in Europe. GEoRGE GRAFTON WILSON 
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CURRENT NOTES 


ANNUAL MEETING OF THE SOCIETY 


The 32nd Annual Meeting of the American Society of International Law 
will be held in Washington, April 28-30, 1938, at the Carlton Hotel. The 
advance program calls for the opening address by the President of the Society, 
Dr. James Brown Scott, on Thursday, April 28, at 8.15 p.m., to be followed 
by addresses on “The Nature, Place, and Function of International Law 
Today” by Professor Norman A. MacKenzie, of the University of Toronto, 
and “The Theory of International Law” by Professor Josef L. Kunz, of the 
University of Toledo. On the morning of Friday, April 29, Mr. Wallace M. 
McClure, of the Treaty Division of the Department of State, will read a paper 
on the “International Law of Copyright,” and Mr. Irvin Stewart, former 
Vice Chairman of the Federal Communications Commission, will discuss 
“Some Administrative Aspects of International Broadcasting.” Further dis- 
cussion of air law will take place on the afternoon of Friday. “The Interna- 
tional Law of the Air in Time of Peace” will be considered in a leading paper 
by Mr. Howard 8S. LeRoy, of the New York and District of Columbia Bars, 
and “Neutral Rights and Duties in respect of the International Law of the 
Air” will be the subject of an address by Professor Philip C. Jessup, of 
Columbia University. The evening session of Friday, April 29, will be 
opened with an address by Professor George Grafton Wilson, of Harvard 
University, on the subject of “War: Declared and Undeclared.” He will be 
followed by Professor Clyde Eagleton, of New York University, who will 
consider “Responsibility for Damages to Persons and Property of Aliens in 
Undeclared War.” The discussions will be concluded on Saturday morning, 
April 30, followed by the business meeting of the Society. The annual meet- 
ing will close as usual with a banquet at the Carlton Hotel on Saturday eve- 
ning, April 30. The Honorable Francis B. Sayre, Assistant Secretary of 
State, has courteously consented to speak at the banquet, as has also Dr. Jan 
Hostie, of the Belgian Foreign Office. One or two other speakers will be 
added and their names announced later. 

GeorceE A. Fincn, Secretary 


CONFERENCE OF TEACHERS OF INTERNATIONAL LAW 


In connection with the annual meeting of the Society this year, there will 
be held the 6th Conference of Teachers of International Law and Related 
Subjects. The last conference of teachers was held at the time of the annual 
meeting of the Society in 1933. The sessions of the Society on Thursday 
evening, April 28, and on Friday and Saturday, April 29 and 30, will be joint 
sessions with the teachers; but the Teachers’ Conference itself will open 4 
day earlier on Wednesday, April 27, at the Brookings Institution. The open- 
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ing session will take place at 2.30 o’clock p.m. under the presidency of Pro- 
fessor Jesse S. Reeves, Director of the Conference. At this session reports 
will be rendered by the Committee on Publications, under the chairmanship 
of Professor Robert R. Wilson, and by the Executive Committee, under the 
chairmanship of Professor Clyde Eagleton. At the same session Dr. Cyril 
Wynne, Chief of the Division of Research and Publication, will deliver an 
address on the “Publications of the Department of State,” and Professor 
James T. Shotwell will speak on ‘The Conference on International Studies of 
the Committee on Intellectual Codperation.” On Wednesday evening, April 
27, the Conference of Teachers of International Law will discuss contributions 
from allied fields. The subject of “Economics” will be covered by Professor 
Eugene Staley, of the Fletcher School of Law and Diplomacy, and the subject 
of “The Psychology of Propaganda” by Professor Harold Lasswell of the 
University of Chicago. On Thursday morning, April 28, the Teachers’ Con- 
ference will consider the curricula in small colleges, and will hear from Presi- 
dent Bessie C. Randolph, of Hollins College, Professor Harold Tobin, of 
Dartmouth College, Professor Ivan M. Stone, of Beloit College, and Professor 
Montell Ogdon, of Texas Technological College. The afternoon of Thursday 
will be devoted to visits to the Department of State and the National Ar- 
chives. There will be a luncheon for the members of the Teachers’ Confer- 
ence at the Carlton Hotel on Friday, April 29, at which the speaker will be 
Mr. William V. Whittington of the Treaty Division of the Department of 
State. Should a further session of the Teachers’ Conference be necessary, it 
will be held at the Brookings Institution on Saturday afternoon, April 30, at 
2.15 o’clock. Georce A. Fincn, Secretary 


NOTICE OF AMENDMENT OF THE CONSTITUTION OF THE AMERICAN SOCIETY OF 
INTERNATIONAL LAW 
The Secretary hereby notifies to the members of the American Society of 
International Law the following resolution adopted by the Executive Council 
on April 29, 1937, proposing an amendment of the Constitution of the Society 
to be submitted for action at its 32nd annual meeting: 


Resolved, That the Executive Council propose the following amend- 
ment to the Constitution to be submitted to the Society for action at its 
32nd annual meeting: 

Article III of the Constitution is amended by adding after the second 
paragraph thereof the following paragraph: 

“The Council is authorized to establish a student membership upon 
payment of dues of not less than three dollars.” 


GeorceE A. Fincu, Secretary 


THE JOINT RESOLUTION METHOD 


The obstructive tactics of a minority of the Senate in preventing the 
approval of important treaties has given rise recently to increased considera- 
tion of the joint resolution method as an alternative device for conducting 
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the conventional phases of our foreign relations. That this may be an 
alternative device appears from the fact that the Constitution does not 
expressly provide that the treaty method shall be exclusive. Although it 
declares that all legislative powers are vested in Congress, it does not declare 
that all powers of international agreement are vested in the President and 
two-thirds of the Senate. Since Congress, however, does not, in general, 
have power to maintain direct relations with foreign governments, the phrase 
“joint resolution method” as here used denotes not only such a resolution as 
passed by Congress and approved by the President but also, and in combina- 
tion with it, international action in the form of an executive agreement. The 
joint resolution cannot, by itself, effectuate a program of international action, 
but it may authorize the President, as the organ of international action, 
to do so. 

The question as to the possibility of conducting the foreign relations of the 
United States through the alternative device of the joint resolution method 
is largely one of usage under the Constitution or, as it may be called, of 
customary constitutional law. Although the Constitution draws a distine- 
tion between treaties and agreements, there is admittedly no express author- 
ity in that document for the conduct of foreign relations by the joint 
resolution method. Consequently, we must look mainly to practice and 
usage as establishing the rule. 

The historical precedents need not here be entered into in any fullness or 
detail. They have been sufficiently described elsewhere.! It may be pointed 
out, however, that the instances in which the purposes of international nego- 
tiation have been accomplished by means of executive agreements, indicate 
that it is not always easy to distinguish them from treaties in respect to the 
nature and importance of their subject-matter. From this fact also it is 
deducible that these two forms of international agreement may, on occa- 
sion, constitute alternative methods of arriving at the same object. To 
require that all international understandings to which the United States 
is a party should be submitted to the Senate for approval by a two-thirds 
vote would be burdensome and impracticable. It would not be feasible 
to conduct our foreign relations with any degree of efficiency under such 
a rule. 

A few concrete illustrations may be cited. In 1850, by executive agree- 
ment, Horse-Shoe Reef in Lake Erie was ceded to the United States by Great 
Britain on the condition that the United States should erect and maintain a 
lighthouse thereon. Congress had in the previous year made an appropria- 
tion for this purpose, which was equivalent to Congressional sanction of the 
agreement. Again, under the Platt Amendment of 1901, providing for the sale 
or lease by Cuba to the United States of lands necessary for coaling or naval 
stations, the President made an agreement with Cuba, without submission to 


1 See, eg., J. W. Garner, “Acts and Joint Resolutions of Congress as Substitutes for 
Treaties,’ this JourNAL, Vol. 29 (1935), pp. 482-488. 
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the Senate, providing for an annual payment to Cuba for the use of the land 
so leased. 

In this connection we may consider briefly the method of terminating war 
other than by treaty. In July, 1921, Congress passed and President Harding 
approved a joint resolution announcing that the state of war with Germany 
“is hereby declared at an end.” It seems obvious, however, that Congress 
cannot by a mere joint resolution, even though approved by the President, 
make a negotiated peace, since Congress has no means of carrying on 
pourparlers directly with a foreign government, while the President, in ap- 
proving the resolution, is acting in a domestic, and not in an international, 
capacity. It would hardly be contended that Congress could end a foreign 
war by a joint resolution declaring peace while the war is being actively 
waged on both sides. After hostilities on both sides have definitely closed, 
however, Congress may declare or recognize the existence of peace without 
terms. But the communication of terms of peace to the enemy and the notifi- 
cation by the enemy of its acceptance must be transmitted through the Presi- 
dent, acting in his international capacity, and such offer and acceptance could 
be effected by executive agreement. This, however, would not preclude the 
subsequent embodiment of the terms of the peace in a definitive treaty, 
approved by the Senate. 

The entrance of the United States into the International Labor Organiza- 
tion through a joint resolution authorizing the President to accept member- 
ship therein on behalf of our Government has given added support to the belief 
that this method is subject to further application with the view of securing 
American membership in other international organizations, such as the League 
of Nations and the Permanent Court of International Justice. 

The constitutionality of this alternative method seems clearly based on 
usage and reason. Congress, in passing a joint resolution authorizing the 
President to accept membership in an international organization, is acting 
under authority granted to it in the “necessary and proper” clause. The 
President, in accepting membership, is acting both under his implied author- 
ity to conduct foreign relations and under his express authority and duty to 
see that the laws are faithfully executed. Moreover, the executive agree- 
ment, when made under the authority of a Congressional act or joint resolu- 
tion, has the force of law to the same extent as has the act or resolution. 

In conclusion, it may be pointed out that, when a need arises in govern- 
mental affairs to accomplish certain desirable ends without the interference 
of unnecessary constitutional restrictions, a tendency naturally develops to 
devise means of accomplishing these purposes by more direct and less diffi- 
cult processes. Moreover, long continued usages, not clearly contrary to the 
Constitution, acquire in time constitutional validity, and may thus be con- 
sidered a part of the unwritten Constitution. On the other hand, it should 
be borne in mind that ends do not always justify the means. Consequently, 
although the joint resolution method of becoming a member of an interna- 
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tional organization may be constitutionally feasible, political expediency may 
render it impracticable in cases involving intense partisan controversy. 
Popular unfamiliarity with this method may render it politically inexpedient 
to resort to it in the near future for the accomplishment of such important 
steps as the entrance of the United States into the League of Nations or the 
World Court. Even in regard to such really important projects, however, 
further development of the joint resolution method may eventually be re- 
quired by the increasing need for modifying the governmental machinery so 
as to make it a more efficient instrument of international action. 
JoHN M. MaTHEws 
University of Illinois 


MARITIME TREATIES SUBMITTED TO THE SENATE 


By submitting the six maritime draft conventions and two recommenda- 
tions of the Twenty-first and Twenty-second Sessions of the International 
Labor Conference ! direct to the Senate of the United States, the President 
has determined that, in so far as these particular questions are concerned, 
the competent authority, within the meaning of Article 19 (405) of the Con- 
stitution of the International Labor Organization, is the Senate. - 

It will be recalled 2 that on two previous occasions the President sent draft 
international labor conventions and recommendations to the Congress of the 
United States. The more recent action of submission to the Senate only may 
have been due to a change in policy on the part of the Administration, but 
more likely to the fact that the maritime draft treaties and recommendations 
pertain to the employment of seamen—a matter over which the Federal Gov- 
ernment has exclusive jurisdiction. 

A comparison of the Presidential messages accompanying the draft treaties 
and recommendations of the International Labor Conference reveals that 
the decisions of the Nineteenth and Twentieth Conferences were submitted 
to the Congress on June 18, 1936, and June 28, 1937,3 respectively by the 
President in messages identical in form and to which he invited the attention 
of Congress. An exception was made in the case of the draft convention (No. 
51) concerning the reduction of hours of work on public works which was 
accompanied by the President’s recommendation for action by Congress at 
its earliest convenience. 

The President’s message to the Senate of August 19, 1937, accompanying 
the maritime conventions and recommendations specifically asks for consent 
to ratification: 


1 Held at Geneva, October 6-24, 1936. See Treaties Submitted to the Senate, 1937, 
Dept. of State Publication No. 1126 (1938), pp. 11 and 12. 

2 See Valentine Jobst, III, ‘“The United States and International Labor Conventions,’ 
this JourNAL, Vol. 32 (1938), p. 135 ff. 

’ Subsequent to the article by Mr. Jobst, the President’s message of June 28, 1937, was 
printed in Sen. Doc. No. 89, 75th Cong., Ist Sess. 
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may I am of the opinion that, subject to the considerations advanced in the 
rsy. accompanying reports, the approval of the conventions and recommen- 
er dations would be in the interest of American seamen and American ship- 
ts ping in general. I therefore request, subject to the suggestions contained 

= & in the accompanying reports, the advice and consent of the Senate to the 
' the ratification of the conventions and that appropriate action be taken by 
ver, the Senate, in conjunction with the House of Representatives, to give 
effect to the two recommendations.* 


°* The accompanying reports referred to by the President are those submitted 


to the Secretary of State from the Secretaries of Commerce and Labor and the 
Chairman of the United States Maritime Commission. These reports reveal 
a large measure of agreement between the above officials in regard to the de- 
sirability of ratification. Mr. Hull, in his letter to the President, summarized 
the reports as follows: 


VS 


nda- 


onal Ratification of the draft convention (No. 53) concerning the minimum 
dent requirements of professional capacity for masters and officers on board 
sll merchant ships is recommended by the Secretaries of Commerce and 
ig Labor. The Chairman of the Maritime Commission does not consider 
on- that this draft convention falls within his competence and makes no rec- 


ommendation either for or against ratification. 
raft Ratification of the draft convention (No. 54) concerning annual holi- 
the days with pay for seamen is recommended by the Secretary of Labor 
; and Chairman of the Maritime Commission. The Secretary of Com- 
a merce perceives no objection to ratification. 


but Ratification of the draft convention (No. 55) concerning the liability 


ions of the shipowner in case of sickness, injury, or death of seamen is rec- 
Y0V- ommended by the Secretary of Labor. The Secretary of Commerce 
does not oppose ratification. The Chairman of the Maritime Commis- 
sion sees no advantage in ratification, as American law at present pro- 
vides substantially equal or greater rights than those provided in the 
that draft convention. 
tted Ratification of the draft convention (No. 56) concerning sickness in- 
the surance for seamen is recommended by the Secretary of Labor and the 
tion Chairman of the Maritime Commission only if a thorough survey and 
No study of the situation indicates that the creation of such a system would 
wire be desirable. The Secretary of Commerce does not desire to express an 
was opinion until such a study has been made. 
s at Ratification of the draft convention (No. 57) concerning hours of 
work on board ship and manning is recommended by the Secretaries of 
Commerce and Labor and the Chairman of the Maritime Commission. 
Ratification of the draft convention (No. 58) fixing the minimum age 
for the admission of children to employment at sea (revised 1936) is rec- 
ommended by the Secretaries of Commerce and Labor and the Chairman 
of the Maritime Commission. 


aties 


ying 
sent 


1937, Favorable action upon the recommendation (No. 48) concerning the 
7 protection of seamen’s welfare in ports and the recommendation (No. 
ons, 49) concerning hours of work and manning is recommended by the Sec- 


, was ‘Sen. Ex. Docs. V to CC, incl., 75th Cong., Ist Sess., 1937, p. 2. Made public Nov. 30, 
1937, 


354 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


retaries of Commerce and Labor and the Chairman of the Maritime 
Commission.5 


Regardless of any general view on the constitutionality of certain types of 
treaties, it would seem clear from the very nature of the maritime treaties that 
little question could be raised regarding the competence of the Senate to 
deal with them in the exercise of its constitutional functions as part of the 
treaty-making authority. Even though the United States wished in con- 
nection with certain labor treaties to avail itself of paragraph 9, Article 19 
(405), of the Constitution of the International Labor Organization,® it could 
hardly invoke in the instance under consideration the special rights reserved 
for federal states. 

The Secretary of Labor, having in mind the maritime conventions, made 
the following statement in her report to the Secretary of State: 


I am advised by the Solicitor’s office that all of these conventions 
clearly come within the treaty-making power of the Federal Constitution 
(Art. II, Sec. 2, clause 2; Art. VI, clause 2). Of these conventions only 
that concerning annual holidays with pay for seamen might be regarded 
as raising questions involving the due-process clause of the fifth amend- 
ment. In the enclosed memorandum prepared by the Solicitor’s office, 
however, it is shown that any apprehension on this score is unfounded. 
Hence, with no limitation contained in the Federal Constitution pro- 
hibiting the Senate from ratifying? these conventions as treaties, sub- 
mission for ratification is the only procedure which would satisfy the 
provisions of the International Labor Organization constitution.® 


The Secretary of State avoided taking a position in regard to the memo- 
randum prepared by the Solicitor’s office on the question of constitutionality. 
LonspDALE TAYLER 
Queens College, New York 


5 Op. cit., p. 5. 

* “In the case of a federal state, the power of which to enter into conventions on labor 
matters is subject to limitations, it shall be in the discretion of that government to treat a 
draft convention to which such limitations apply as a recommendation only, and the provi- 
sions of this article with respect to recommendations shall apply in such case.” 

7 The Senate does not ratify, but constitutionally gives its advice and consent to ratifica- 
tion. This is what the President requested in his message of Aug. 19, 1937. 

8 Op. cit., pp. 30-31, Sen. Ex. Docs. V to CC. The memorandum prepared by the Solici- 
tor’s office is found on pp. 32-34. 
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CHRONICLE OF INTERNATIONAL EVENTS 


For THE Periop NOVEMBER 16, 1937-FEBRuARyY 15, 1938 
(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Europe, L’Europe Nouvelle; Ez. Agr. Ser., U.S. 
Executive Agreement Series; G. B. Treaty Series, Great Britain Treaty Series; J. L. O. B., 
International Labor Office Bulletin; L. N. M. S., League of Nations Monthly Summary; 
L.N.O. J., League of Nations Official Journal; L. N. T. S., League of Nations Treaty Series; 
P. A. U., Pan American Union Bulletin; Press Releases, U. S. State Department; R. A. J., 
Revue aéronautique international; 7. J. B., Treaty Information Bulletin, U. S. State 
Department; U. S. T. S., U. S. Treaty Series. 


July, 1936 
4  Huneary—Iraty. Signed agreement at Rome for the valorization of Hungarian 
wheat. L.N. Information Sec., Nov. 1, 1937 (unnumbered). 


August, 1936 
12. Eaypt—Great Britain. Notes exchanged at Alexandria and Cairo regarding tele- 
communications. Texts: G. B. Treaty Series, No. 4 (1938), Cmd. 5640. 


12/31 and September 9 Eaypt—GreaT Britain. Notes exchanged at Cairo, Alexandria, 
and London, regarding taxation, etc., of pensions of retired foreign officials. Texts: 
G. B. Treaty Series, No. 3 (1938), Cmd. 5639. 


November, 1936 
9 GrerMANY—GREECE. Air navigation convention signed at Rome. L. N. Informa- 
tion Sec., Nov. 1, 1937 (unnumbered). 


December, 1986 

24 FRANCE—SWEDEN. Convention signed at Paris, for the avoidance of double taxa- 
tion and the establishment of rules of administrative assistance in the matter of 
succession duties. L. N. Information Sec., Nov. 1, 1937 (unnumbered). 


February, 1937 

18 FrRaNcE—UNITED States. Effected an agreement by exchange of notes regarding 
customs privileges for educational, religious and philanthropic institutions in Syria 
and the Lebanon. Text, together with decree of the French High Commissioner, 
dated Mar. 27, 1937: Ex. Agr. Ser., No. 107. 


March, 1937 

2 to October 9 Canapa—UnitTep States. Agreement reached by exchanges of notes, 
dated Mar. 2, 10, Aug. 17, Sept. 8, 20, and Oct. 9, 1937, regarding exchange of 
information concerning issuance of radio licenses. Texts: Ex. Agr. Ser., No. 109. 

22 Great Britain—Potanp. Notes exchanged at Warsaw regarding the customs 
classification of certain pneumatic tires. G. B. Treaty Series, No. 6 (1938), Cmd. 
5644. 

May, 1987 

26 ARGENTINA—PERU. Reatifications exchanged at Lima of the conventions on ex- 
change of publications, intellectual interchange, and motion picture censorship, 
signed July 2, 1935. P. A. U., Feb., 1938, p. 116. 
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28 to June LeGau Experts. Four Commissions of the International Technical 
Committee of Aérial Legal Experts convened at Paris. Extracts from report of the 
American delegation. Journal of Air Law, Oct., 1937, pp. 657-662. Drafted two 
preliminary texts of conventions: (1) Collaboration of the C. E. I. T. J. A. in the 
interpretation and application of convention on private air law, (2) Legal status 
of aéronautic navigating personnel. Texts: 7. J. B., Oct., 1937, pp. 23-27. 


June, 1937 
2 Eaypt—GreatT Britain. Agreement signed at Cairo relative to British war memo- 


rial cemeteries and graves in Egypt. Text [with notes of June 2 and 5, 1937]: 
G. B. Treaty Series, No. 53 (1937), Cmd. 5618. 


10 Brazit—Co.tomsia. Notes exchanged approving the marking of their common 
boundary, fulfilling the provisions of the treaties of Apr. 24, 1907, and Nov. 15, 
1928. P. A. U., Feb., 1938, p. 116. 


September, 1937 
1 to November 22 PrRMANENT CourT OF ARBITRATION. Spain renewed appointment of 
Sefior Romén and named Sejior Luis Jiménez de Asta. Brazil reappointed on 
Nov. 22 Dr. Clovis Bevilaqua. 7. J. B., Sept., 1937, p. 1. Mr. Cosmus A. C. 
Meyer named on Oct. 29 by Denmark, replacing Mr. F. C. Schréder, deceased. 
T. I. B., Nov., 1937, p. 1. Cuba appointed Sefior Antonio S. de Bustamante, on 
Nov. 18, replacing Sefior Ricardo Dolz y Arango. T7. J. B., Dec., 1937, p. 1. 


IraLy—YEMEN. Treaty of friendship signed, for duration of twenty-five years. 
Summary: Times (London), Jan. 11, 1938, p. 11. 


9/24 Mexico—UniTep States. Agreement effected at Mexico City by exchange of notes 
for the reciprocal exchange of official journals and parliamentary documents. 
T. I. B., Nov., 1937, p. 26. Text: Ex. Agr. Ser., No. 108; U. S. T. S., No. 932. 


17 ARGENTINA—Bo.ivia. Signed two conventions at Buenos Aires: (1) frontier traffic, 
(2) preliminary convention on railroad matters. P. A. U., Jan., 1938, p. 44. 


24/27 Brazi.—Ecvuapor. Ratified the extradition treaty, signed March 4, 1937. P. A. U., 
Jan., 1938, p. 45. 


October, 1937 
1 Boutivia—Brazin. Recommendations of the Mixed Commission on Economic 


Relations signed at La Paz, concerning oil deposits in Boilvia and the construction 
of a railroad to them. P. A. U., Jan., 1938, p. 46. 


1/November 3 Turxkey—UnitTep States. Agreement effected by exchange of notes, 
modifying the claims agreements of Oct. 25, 1934 (Ex. Agr. Ser., No. 73) and supple- 
ment of May 29 and June 15, 1936 (Ex. Agr. Ser., No. 113). Texts: Ez. Agr. 

Ser., No. 115. 
EcuaporR—GreEaT Britain. Ratifications exchanged at Quito of the extradition 
convention, signed at Quito, June 4, 1934, supplementary to the treaty of Sept. 
20, 1880. Text of 1934 convention: G. B. Treaty Series, No. 52 (1937), Cmd. 5614. 


France—GreatT Britain. Agreement reached by exchange of notes in Paris re- 
garding commercial relations with Tunis. Texts: G. B. Treaty Series, No. 54 
(1937), Cmd. 5622. 

Eston1a—France. Signed commercial payments agreement and a commercial 
convention at Paris. L. N. M.S., Dec., 1937, p. 322. 


JAPAN—TouRKEY. Signedatradeagreementat Ankara. French and Japanese texts: 
Journal of International Law and Diplomacy, Jan., 1938. 
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November, 1937 


1 


LiseRIA—UNITED States. Extradition treaty signed. 7’. J. B., Nov., 1937, p. 18. 


SwITZERLAND— UNITED States. Signed a convention regarding military obligations 
in certain cases of double nationality. 7. J. B., Nov., 1937, p. 18. 


Great Britain—Rvumania. Exchange of notes at London modified the payments 
(amendment) agreement of May 27, 1937. Texts of notes: G. B. Treaty Series, 
No. 51 (1937), Cmd. 5613. 


CuiLE—UNITEp States. M. Edouard Herriot named joint commissioner of the 
International Commission provided for in the treaty for the advancement of peace, 
signed at Washington, July 24, 1914. Other members: T. J. B., Nov., 1937, p. 1; 
N. Y. Times, Nov. 17, 1937, p. 5; Press Releases, Nov. 20, 1937, p. 383. 


GREAT BriTaAIN—GREECE. Ratifications exchanged in Athens of the convention, 
signed in London, Feb. 27, 1936, regarding legal proceedings in civil and commer- 
cial matters. Text of convention: G. B. Treaty Series, No. 5 (1938), Cmd. 5643. 


16 to February 6, 1938 Spain. Russia modified its opposition to granting belligerent rights 


to Spanish factions, and accepted a general plan, approved by the other Non- 
Intervention Powers on Nov. 4, for removing foreign soldiers. Text of statement: 
N. Y. Times, Nov. 17, 1937, p.1. Gen. Franco suggested Nov. 23 belligerent rights 
be accorded when 3,000 foreigners withdraw from each side. N. Y. Times, Nov. 
24, 1937, p. 16. Franco’s reply of Nov. 23 to Non-Intervention Committee’s 
request for his concurrence in the resolution of Nov. 4 was circulated among all 
members of the Committee. Times (London), Nov. 26, 1937, p. 15. Blockade of 
all Spanish Government ports proclaimed Nov. 28 by Franco. N. Y. Times, 
Nov. 29, 1937, p. 1. On Dec. 2 the Loyalist Government published reply to the 
Committee’s note of Nov. 6, agreeing to the withdrawal of foreign volunteers. 
Times (London), Dec. 3, 1937, p. 15. British Ambassador to Spain informed on 
Dec. 7 the Salamanca Government that, since belligerent rights had not been 
granted, it did not recognize any right to declare a blockade. The Spanish Govern- 
ment replied Dec. 9. B. I. N., Dec. 25, 1937, p. 607. Non-Intervention Com- 
mittee’s subcommittee reached agreement Dec. 22 on all unsettled points in the 
mandate to be given two commissions which are to supervise in Spain the with- 
drawal of foreigners. Times (London), Dec. 23, 1937, p. 9; B. J. N., Jan. 8, 1938, 
p. 37. On Jan. 11 the Secretary of the Non-Intervention Committee reported all 
governments had agreed to the proposed expenditure of £5000. B. J. N., Jan. 22, 
1938, p. 73. The Loyalist Government’s offer, to transfer about 4000 political 
refugees from embassies and legations, was taken under advisement on Jan. 17 by 
diplomatic missions. N.Y. Times, Jan. 18, 1938, p. 16; Times (London), Jan. 19, 
1938, p. 11. The British proposal for an extension of the patrol in the western 
Mediterranean was accepted by Italy on Feb. 6. B. J. N., Feb. 19, 1938, p. 143. 


Canapa—Et Satvapor. Most-favored-nation treatment came into force. Times 
(London), Nov. 18, 1937, p. 13; N. Y. Times, Nov. 15, 1937, p. 31. 


CzEcHOSLOVAKIA—HounaGary. Commercial treaty signed at Prague. N. Y. Times, 
Nov. 19, 1937, p. 12. 


Great Brirain—Spain. Loyalist Government in Spain sent note protesting ap- 
pointment of agents to General Franco’s administration. B.J.N., Nov. 27, 1937, 
p. 522. 


ARGENTINA—Bo.ivia. Signed accord at Buenos Aires giving Bolivia outlet across 
Argentina for its oil deposits. N.Y. Times, Nov. 20, 1937, p. 3; P. A. U., Jan., 
1938, p. 47; C. S. Monitor, Nov. 22, 1937, p. 2. 
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21 Huna@ary—Spain. Recognition by Hungary of the Franco régime became known, 
although no formal announcement was made. N. Y. Times, Nov. 22, 1937, p. 8; 
C. S. Monitor, Nov. 22, 1937, p. 3. 


23 Great Brirain—Siam. Signed treaty of commerce and navigation in Bangkok, 
replacing the treaty of 1925. B.J.N., Dec. 11, 1937, p. 571. 


23 to February 3, 1938 Cuina—Japan. Japan took control of Shanghai’s customs on 
Nov. 23. N.Y. Times, Nov. 24, 1937, p. 1. Parallel representations on the sub- 
ject were made to Japan on Nov. 27 by the United States, Great Britain and 
France. N. Y. Times, Nov. 28, 1937, p. 1. A note from the United States to 
Japan, delivered Nov. 28, demanded it be consulted when questions pertaining to 
customs organization are considered by Japanese authorities. N.Y. Times, Nov. 
30, 1937, p.1. Japan seized control Nov. 27 of all communications facilities in the 
Shanghai area. C.S. Monitor, Nov. 26, 1937, p. 1; N. Y. Times, Nov. 27, 1937, 
p. 1. The Japanese commander-in-chief issued a warning on Dec. 29 against 
interference with military operations in the occupied area, promising due considera- 
tion to principles of international law and terms of existing treaties in the case of 
foreign nationals. Times (London), Dec. 30, 1937, p. 10. China sent note on 
Jan. 5, 1938, protesting the treatment of its consuls in Korea. B. J. N., Jan. 22, 
1938, p. 55; N. Y. Times, Jan. 6, 1938, p.6. On Jan. 11 the first Japanese imperial 
conference since 1914 took place. N. Y. Times, Jan. 12, 1938, p. 1. Japan for- 
mally announced withdrawal of recognition of the Chinese Government on Jan. 15. 
Text of statement: C. S. Monitor, Jan. 17, 1938, p. 1; N. Y. Times, Jan. 16, 1938, 
p. 33; Times (London), Jan. 17, 1938, p. 12; B. I. N., Jan. 22, 1938, p. 54. China 
and Japan recalled their ambassadors on Jan. 17 and 18. N. Y. Times, Jan. 18, 
1938, p. 14; C. S. Monitor, Jan. 18, 1938, p. 1. Statement issued by the National 
Government of China at Hankow, on Jan. 18, made clear that terms for the resto- 
ration of peace must conform to its determination to maintain sovereign rights and 
territorial and administrative integrity. N. Y. Times, Jan. 20, 1938, p. 6. Ex- 
tracts: Times (London), Jan. 21, 1938, p. 11. Japanese Foreign Minister issued 
a statement on Jan. 18 of policy in China and athome. Summary: 7%imes (Lon- 
don), Jan. 20, 1938, p. 11; N. Y. Times, Jan. 19, 1938, p. 10. In an address to the 
Diet the Japanese Foreign Minister pledged continuance of the “open door’ pol- 
icy in China. Text: N. Y. Times, Jan. 23, 1938, p. 34; Times (London), Jan. 24, 
1938, p. 11. “A state of war exists between the two countries,’ according to 
Foreign Minister Hirota. C. S. Monitor, Feb. 2, 1938, p. 7. On Feb. 3 Japan 
sent to all foreign diplomats at Shanghai a warning for aliens to leave a large area 
of China. C.S. Monitor, Feb. 3, 1938, p. 6. 


Huneary—Norway. Reached agreement by exchange of notes at Stockholm for 
the reciprocal abolition of visa fees on passports. L.N.M.S., Dec., 1937, p. 322. 


DENMARK—GERMANY. Protocol signed, extending for one year the agreement of 
March 1, 1934, regarding reciprocal exchange of goods, and extending the final 
protocol of the agreement of Jan. 30, 1936. L. N. M.S., Dec., 1937, p. 322. 


IraLy—Mancuovxvo. Italy announced recognition of Manchoukuo as a separate 
state. Times (London), Nov. 30, 1937, p. 13; N. Y. Times, Nov. 30, 1937, p. 5; 
C. S. Monitor, Nov. 29, 1937, p. 3; International Gleanings from Japan, Dee. 15, 
1937, p. 4. 


Cotonies. Following diplomatic conversations, France and Great Britain issued 
a joint communiqué saying the question cannot be considered “in isolation.” Text: 
N. Y. Times, Dec. 1, 1937, pp. 1, 8. 
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December, 1937 

1 JapaAN—-MancHovukvuo. Extraterritorial rights in Manchoukuo relinquished by 
Japan. International Gleanings from Japan, Dec. 15, 1937, p. 2; Revue interna- 
tionale francaise du droit des gens, Dec., 1937, p. 308. 


Spain. Japan recognized the Franco Government. Times (London), Dec. 2, 1937, 
p. 13; International Gleanings from Japan, Dec. 15, 1937, p. 3; N. Y. Times, Dec. 2, 
1937, p. 23. 


FRANCE—GREAT Britain. Ratifications exchanged in London of the convention for 
the abolition of capitulations in Morocco and Zanzibar, signed in London, July 29, 
1937. Text of convention: G. B. Treaty Series, No. 8 (1938), Cmd. 5646. Promul- 
gated by France on Dec. 2. Revue internationale frangaise du droit des gens, Dec., 
1937, p. 303. 


MancHovukvo—-Spain. A mutual recognition of governments effected by an ex- 
change of notes. Times (London), Dec. 3, 1937, p. 16; International Gleanings 
from Japan, Dec. 15, 1937, p. 5. 


GreEaT BritaIn—JAPAN. Ratifications exchanged in London of the trade and com- 
merce convention between Burma and Japan. Text of convention: G. B. Treaty 
Sertes, No. 1 (1938), Cmd. 5636. 


PoLAND—UNITED States. Reached an agreement by exchange of notes for the 
mutual recognition of ship measurement certificates and for the adherence of the 
Free City of Danzig to the agreement, effected by notes of Jan. 17, Mar. 14, Apr. 
22, 1930, and Oct. 5, 1934. 7. J. B., Dec., 1937, p.21. Text: Hz. Agr. Ser., No. 
111. 


Great BriraIn—Roumania. Notes exchanged in London regarding the acceptance 
of seamen’s discharge books in lieu of passports. Texts: G. B. Treaty Series, No. 7 
(1938), Cmd. 5645. 


Syr1a—Tourkey. Turkey denounced the treaty of friendship and non-aggression, 
signed May 30, 1926. C.S. Monitor, Dec. 8, 1937, p.7;N. Y. Times, Dec. 8, 1937, 
p. 7; Times (London), Dec. 8, 1937, p. 15. 


911 Baxric States. Ministers of Foreign Affairs held conference at Tallinn. A com- 
muniqué reaffirmed their faith in the League of Nations. Revue internationale 
Srangaise du droit des gens (Paris), Dec., 1937, pp. 313-314. 


ll LEAGUE OF NaTIONS—ITALY. Italy withdrew from the League. L.N.M.S., Dec., 
1937, p. 309; Times (London), Dec. 13, 1937, p. 12; N. Y. Times, Dec. 13, 1937, 
p. 19. 


12/ January 12,1938 Russta. First elections of the Soviet régime took place for members 
of a Soviet of the Union and a Soviet of Nationalities. C. S. Monitor, Dec. 13, 
1937, p. 4; N. Y. Times, Dec. 13, 1937, p. 1. First session of the new parliament 
opened in Moscow on Jan. 12. N.Y. Times, Jan. 13, 1938, p. 6. 


GERMANY—STANDSTILL AGREEMENT. Agreement of September, 1931, prolonged for 
one year from Feb. 28, 19388. N. Y. Times, Dec. 14, 1937, p. 39. 


Cuina. A provisional government, formed with the codperation of the Japanese, 
was proclaimed for the Chinese at Peiping. N. Y. Times, Dec. 15, 1937, p. 1. 


FraNcE—Yvuaos.avia. Signed three agreements at Prague, supplementing their 
trade treaty. B. J. N., Dec. 25, 1937, p. 586. 


14 to January 31,1938 Dominican Repusiic—Harri. The Dominican Republic invoked 
on Dec. 14 the Gondra Treaty (1923) and the General Convention of Inter-Ameri- 
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can Conciliation (1929), and named representatives on a Commission of Investiga- 
tion and Conciliation to be appointed in accordance with those pacts. N.Y. Times, 
Dec. 15, 1938, p. 19; Pree Releases, Dec. 18, 1937, p. 477. On Dec. 17 President 
Trujillo of the Dominican Republic accepted the invitation of the Permanent Com- 
mission, set up under the Gondra Treaty, to settle the dispute by conciliation. 
N. Y. Times, Dec. 19, 1937, p. 28; C. S. Monitor, Dec. 21, 1937, p. 3. Texts of 
Dominican acceptance and President Roosevelt’s reply: Press Releases, Dec. 25, 
1937, p. 494. Dominican representatives appointed on Dec. 27. P. A. U., Feb., 
1938, pp. 121-122. Chief executives of the two countries exchanged pledges to 
avoid war as a means of settling recent border incidents. N.Y. Times, Dec. 27, 
1937, p.6. The Dominican Republic agreed Jan. 31 to pay $750,000 indemnifica- 
tion to Haiti and to punish all guilty parties in the October events. Both countries 
promised to prevent illegal emigration of nationals. C.S. Monitor, Feb. 1, 1938 


p. 3. 


15-30 Great BriTaIn—JApPAN. Ina note of protest to Japan on Dec. 15, citing instances 
of attacks on her ships on the Yangtze, Great Britain asked definite assurance 
against such repetition. Texts of British note and Japanese reply: N. Y. Times, 
Dec. 16, 1937, p. 17; Times (London), Dec. 16, 1937, p.14. Japan replied on Dee. 
28 regarding attacks on the gunboat Ladybird. N.Y. Times, Dec. 29, 1937, p. 2. 
Extracts: C. S. Monitor, Dec. 30, 1937, p.5. Text: Times (London), Dec. 31, 1937, 
p. 11; N. Y. Times, Dec. 31, 1937, p. 2. Text of British note of Dec. 30 accepting 
Japanese apology: Times (London), Jan. 1, 1938, p. 12; N. Y. Times, Jan. 1, 1938, 


p. 4. 
FRANCE—GERMANY. Signed a frontier agreement concerning the Saar region. 
N. Y. Times, Dec. 17, 1937, p. 4. 


INTERNATIONAL LABOR ORGANIZATION—ITALY. Italy resigned from the I. L. 0. 
C. S. Monitor, Dec. 16, 1937, p. 6; N. Y. Times, Dec. 17, 1937, p. 11; J. L. 0. 
Monthly Summary, Nov.—Dec., 1937, p. 62. 


Iraty—UnirTep Srates. Signed a temporary commercial treaty at Rome. Times 
(London), Dec. 20, 1937, p. 11; 7. J. B., Dec., 1937, p. 18. Text: N. Y. Times, 
Dec. 18, 1937, p. 11; Press Releases, Dec. 18, 1937, p. 480; T. J. B., Dec., 1937, 
pp. 26-29. 


France—Syria. Agreement signed regarding application of the Franco-Syrian 
treaty, whereby France agrees to fulfill her engagements towards the minorities, 
but would not undertake commitments towards each group, and Syria confirms 
the rights and guarantees to be accorded the minorities. B. J. N., Dec. 25, 1937, 


p. 608. 
INTERNATIONAL SHIPPING CONFERENCE. Representatives of 12 nations, meeting in 


London, passed a resolution accepting the principle of continued international 
coéperation. B. J. N., Dec. 25, 1937, p. 601. 


GeRMANY—ITALY. Several commercial accords signed at Rome. WN. Y. Times, 
Dec. 19, 1937, p. 23; Times (London), Dec. 20, 1937, p. 11; B. J. N., Dec. 25, 1937, 
p. 603. 


JapaN—RvussiA. Prolonged for one year, from Dee. 31, the fishery convention, 
concluded in 1907 and twice re-affirmed. C.S. Monitor, Dec. 22, 1937, p. 2. 


Keu.oaa, Franx B. Former World Court judge, Secretary of State, Nobel peace 
prize winner, and co-author of the Kellogg-Briand Pact, died at St. Paul. N. Y: 
Times, Dec. 22, 1937, p. 1. 


| 
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Mexico—UnitTep Srates. Ratifications exchanged of the treaty of Apr. 13, 1937, 
providing for termination of Art. VIII of the Gadsden Treaty, signed at Mexico 
City, Dee. 30, 1853. Press Releases, Dec. 25, 1937, p. 510; 7. J. B., Dec., 1937, p. 
12. 


REFERENDUM ON War. Former Secretary of State Stimson vigorously opposed 
Congressional resolution. Text of letter: N. Y. Times, Dec. 22, 1937, p. 14; Cong. 
Rec. (daily), Jan. 4, 1938, pp. 33-35. 


GREAT BRITAIN—JAPAN. Great Britain sent note protesting Japanese attack on a 
Chinese customs cruiser in Honkong territorial waters. Times (London), Dec. 23, 
1937, p. 10; N. Y. Times, Dec. 23, 1937, p. 1. 


22 to January 5, 1938 Ersiop1an Conqurest. Dutch Government suggested on Dec. 22 
that the Oslo Convention States recognize Italian sovereignty over Ethiopia. On 
Dec. 29 the King of Norway in a message to Emperor Haile Selassie refused Dutch 
invitation to approach Great Britain and France regarding recognition of Ethiopian 
conquest. B. J. N., Jan. 8, 1938, p. 33. A semi-official Italian bulletin of Jan. 5 
listed the following countries giving de jure recognition: Germany, Switzerland, 
Austria, Hungary, Yugoslavia, Albania, Spain, Japan, Manchoukuo and Yemen. 
Chile, Panama, Guatemala, Ecuador, Ireland and Nicaragua addressed credentials 
to the “King and Emperor.” De facto recognition given by Great Britain, France, 
Belgium, Greece, Bulgaria, Rumania, Czechoslovakia, Turkey, Iran, Peru and 
Haiti. N.Y. Times, Jan. 6, 1938, p. 2; B. J. N., Jan. 22, 1938, p.67. Poland and 
Ireland have granted de jure recognition. Times (London), Jan. 6, 1938, p. 11. 


25 Baker, Newton D. The Secretary of War in President Wilson’s cabinet from 1916 
to 1921 died in Cleveland, aged 66 years. N.Y. Times, Dec. 26, 1937, p. 1. 


27. Commercial agreement signed in Budapest. B.I/.N., 
Jan. 8, 1938, p. 29; Times (London), Dec. 28, 1937, p. 11. 


29. Japan—Russia. Signed an agreement in Moscow, extending for one year the fish- 
eries convention, signed in 1928. B.J. N., Jan. 8, 1938, p. 41. 


29/February 9, 1988 IreLAND. New constitution came into force, and the new name, 
Eire, became effective in 26 counties. N. Y. Times, Dec. 29, 1937, p. 6; Times 
(London), Dec. 29, 1937, p. 10. British Foreign Office issued a statement defining 
the attitude of the British and Dominion Governments. Times (London), Dec. 
30, 1937, p. 10; B. I. N., Jan. 8, 1938, p. 28. Election results in Ulster on Feb. 9 
opposed union with Eire and advocated continued union with Great Britain. 
C. S. Monitor, Feb. 11, 1938, p. 1; N. Y. Times, Feb. 11, 1938, p. 12. 


30 Iraty—Japan. Agreement signed at Rome, supplementing the existing treaty of 
commerce and navigation, and providing for trade between Japan and Italian East 
Africa. It recognizes the Italian conquest of Ethiopia. Times (London), Dec. 
31, 1937, p. 11; C. S. Monitor, Dec. 30, 1937, p. 5; B. J. N., Jan. 8, 1938, p. 30. 


31 Grrmany—S1am. Signed a treaty of friendship and trade at Bangkok. B. J. N., 
Jan. 8, 1938, p. 35. 


January, 1988 
1 Brazit—Unitep States. Agreement, providing reciprocal waiver of passport visa 
fees for non-immigrants, came into force. N. Y. Times, Jan. 1, 1938, p. 4; Press 
Releases, Jan. 1, 1938, pp. 27-28. Summary: 7’. J. B., Dec., 1937, p. 24. 


EmpBarao. France ordered a virtual embargo on armament shipments to Rumania 
and Yugoslavia. N. Y. Times, Jan. 2, 1938, p. 1. 
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Estonia ConsTITUTION. New constitution came into force, by which all political 
parties are abolished and the Diet replaced by corporations. B. J. N., Jan. 8, 
1938, p. 20; Revue internationale francaise du drott des gens, Dec., 1937, p. 306. 


Mexico—UNITEpD States. President Cardenas of Mexico abrogated the so-called 
Morrow-Calles oil agreement of 1928 by announcing that United States petroleum 
companies can hold their concessions only if they agree to pay royalties. N. Y. 
Times, Jan. 3, 1938, p. 1. 

HonpurAs—NIcARAGuA. President Somoza of Nicaragua announced withdrawal 
of all troops from the Honduran border in accordance with the recent agreement. 
N. Y. Times, Jan. 3, 1938, p. 10. 

Cuina. Premier Chiang Kai-shek resigned and was succeeded by Dr. H. H. Kung. 
N. Y. Times, Jan. 3, 1938, p. 12. 

PaLEsTINE. White Paper published containing the terms of reference of a technical 
commission to visit Palestine (a fact-finding body to study the details and prac- 
ticability of the plan of partition). Text: N. Y. Times, Jan. 5, 1938, p. 6; Times 
(London), Jan. 5, 1938, p. 10; Cmd. 5634. 


CriLE—UNnITeEp States. Provisional commercial agreement, effected by exchange 
of notes, to replace modus vivendi in force since 1931. N. Y. Times, Jan. 7, 1938, 
p. 13. Text: Press Releases, Jan. 8, 1938, p. 36. 


7 to February 10 Russia—Unitep States. Note from the United States, formally re- 
questing information concerning Mrs. Ruth M. Rubens who disappeared Dec. 9, 
1937, in Moscow, received by Soviet Foreign Office. N. Y. Times, Jan. 8, 1938, 
p. 1. Russia granted permission on Feb. 5 for United States agent to see Mrs. 
Rubens. N. Y. Times, Feb. 6, 1938, pp. 1, 28; C. S. Monitor, Feb. 5, 1938, p. 1. 
United States officials interviewed Mrs. Rubens in prison at Moscow on Feb. 10. 
Press Releases, Feb. 12, 1938, p. 260. 


AMERICAN NATIONALS AND INVESTMENTS IN CHINA. In response to Senate Resolu- 
tion 210 of Jan. 5, Secretary of State Hull sent letter to the Senate giving statistics 
of Americans in China and American investments there. Text: N. Y. Times, 
Jan. 16, 1988, p. 34; Cong. Rec. (daily), Jan. 10, 1938, p. 327. 


10 France—E  Satvapor. Concluded at San Salvador a reciprocal trade agreement, 
expiring Dec. 31, 1938. N.Y. Times, Jan. 11, 1938, p. 7. 


10-12 Rome Prorocon States. Representatives of Austria, Hungary and Italy met in 
Budapest. Austria and Hungary opposed the Italian suggestion to join the Anti- 
Communist pact signed by Germany, Italy and Japan. Austria and Hungary 
agreed to recognize de jure the Franco Government in Spain. Times (London), 
Jan. 11, 1938, p. 11. The conference issued a communiqué. Summary: C. S. 
Monitor, Jan. 13, 1938, p. 6; N. Y. Times, Jan. 13, 1938, pp. 1, 5; B. J. N., Jan. 22, 
1938, p. 66. 

10-14 Canapa—UniTep Srares. Civil aviation representatives met in Washington. 
N. Y. Times, Jan. 11, 1938, p. 19. Recommended international arrangements on 
the following subjects: (1) Air navigation dealing with technical requirements, 
(2) Reciprocal issuance of airman certificates, (3) Reciprocal recognition of 
certificates of airworthiness for export, (4) Regional arrangement governing the 
use of radio for aéronautical services in harmony with existing international under- 
standings. Press Releases, Jan. 15, 1938, p. 106. 

11 Harti—Unrtep Srates. Notes exchanged relative to the partial suspension by 
Haiti of debt payments to the United States, and the signature of an accord on the 
subject. Texts: Press Releases, Jan. 22, 1938, pp. 123-130. 
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12-22 JaPANESE FisHina. By a decree, effective Feb. 1, Panama barred Japanese fisher- 
men from its territorial waters. N.Y. Times, Jan. 13, 1938, p.7. On Jan. 21 the 
Government of the Netherlands East Indies announced more stringent measures 
against Japanese fishing boats. N.Y. Times, Jan. 22, 1938, p.3. Japanese fish- 
ermen appealed on Jan. 22 to Costa Rican Government for a concession. N. Y. 
Times, Jan. 23, 1938, p. 35. 


14 Mrp-Eastern Pact or Non-Aaaression. Turkey ratified the pact, signed July 8, 
1937. B. JI. N., Jan. 22, 1938, p. 74. 


15 France—UniTep States. A supplemental agreement, amending the reciprocal 
visa fee agreement, became effective. Press Releases, Jan. 22, 1938, p. 115. 


15to February 5 Russia suspended all commercial payments to Italy be- 
cause of disagreement over delivery of Soviet oil to the Italiannavy. N.Y. Times, 
Jan. 16, 1938, p. 1; Times (London), Jan. 17, 1938, p. 11; B. I. N., Jan. 22, 1938, 
p. 77. Communiqué issued at Rome, Jan. 20, denied debt to Russia, and stated 
the converse was true. Text: N. Y. Times, Jan. 21, 1938, p. 8. Russia sent a 
note on Feb. 5 protesting the seizure on Jan. 20 of Russian funds in a Milan branch 
of the Bank of Italy to satisfy the claim of Italian builders of a Russian warship. 
N. Y. Times, Feb. 6, 1938, p. 27. 


17-19 Great Briratin—IRELAND. Anglo-Irish conference on unity in Ireland met in 
London. N. Y. Times, Jan. 18, 1938, p. 1; Times (London), Jan. 18, 1938, p. 12; 
Jan. 21, 1938, p. 12. 


Van ZEELAND Report. M. van Zeeland, of Belgium, acting under the terms of a 
mission sponsored by the British and French Governments, issued a report which 
recommended an international economic pact to achieve world trade accord. 
N. Y. Times, Jan. 28, 1938, p. 1; text of report: pp. 14-15; Times (London), Jan. 
28, 1938, p. 9; G. B. Misc. Ser., No. 1 (1938), Cmd. 5648. Summary:C. S. Monitor, 
Jan. 28, 1938, pp. 1, 5. 


24 Leaaue or Nations—Litauania. Permanent delegation, accredited to the League 
of Nations, established at Geneva by Lithuania. N.Y. Times, Jan. 25, 1938, p. 9. 


26/31 ALEXANDRETTA. League of Nations special committee adjusted certain differences 
in the regulations governing the first elections in the district. C.S. Monitor, Jan. 
27, 1938, p. 1; Times (London), Jan. 29, 1938, p. 11. The report of the League 
Committee was adopted on Jan. 31. L. N. Information Sec., Jan. 31, 1938, No. 
8405. 


26 to February 2 Leaaue or Nations Councin. The 100th session opened on Jan. 26 
under the presidency of M. Adle of Iran. N. Y. Times, Jan. 27, 1938, pp. 1, 15; 
C. S. Monitor, Jan. 26, 1938, p. 6; Times (London), Jan. 27, 1938, p. 12. British, 
French and Russian members re-affirmed their faith in the League as a force for 
peace. N.Y. Times, Jan. 28, 1938, p.1; Times (London), Jan. 28, 1938, pp. 13-14. 
It named on Jan. 28 a committee to inquire into the status of women in all countries. 
C. S. Monitor, Jan. 29, 1938, p.1. Adjourned Feb. 2 after adopting a resolution in 
answer to the Chinese appeal, with Poland and Peru abstaining, and Ecuador offer- 
ing an interpretation equivalent to a reservation. C.S. Monitor, Feb. 2, 1938, p. 
5. Text of resolution: N. Y. Times, Feb. 3, 1938, p. 3; Times (London), Feb. 3, 
1938, p. 11; L. N. Information Sec., Feb. 2, 1938, No. 8410. 


27.“ Leacue or Nations—Hunaary. League of Nations Council decided to release its 
control of Hungarian finances, effective March 31, 1938. Times (London), Jan. 
28, 1938, p. 13. 


cal 
8, 
ed 
m 
Y. 
val 
t. 
g. 
al 
C- 
es 
ge 
8, 
e- 
9, 
8, 
8, 
t, 
n 
f 


364 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


31 BuiGaRiA—GREECE. Six-months commercial agreement signed at Athens, following 
an interruption of fifteen years in commercial relations. Times (London), Feb. 1, 
1938, p. 13. 


31 IraLy—Spain. The Spanish Ambassador in London presented a note to the British 
Foreign Office stating that the Italian Government had given destroyers and sub- 
marines to the Franco Government. Text: N. Y. Times, Feb. 2, 1938, p. 2; 
B. I. N., Feb. 19, 1938, p. 154. 


31 to February 2 League or Nations—Sanctions. Delegates of Switzerland, Sweden 
and The Netherlands informed the League of Nations Committee of Twenty-eight 
that their governments held the opinion that Art. XVI of the Covenant had become 
optional for each member. Representatives of small nations called on the League 
of Nations to abandon its system of obligatory sanctions. N. Y. Times, Feb. 1, 
1938, p. 4. On Feb. 1 the Committee of Twenty-eight on Covenant Reform de- 
cided to refer the question without advice to the Assembly, meeting September, 
1938. N.Y. Times, Feb. 2, 1938, p.4. Austria’s disapproval of Covenant reform 
at present was contained in a communiqué issued in Vienna on Feb. 2. C. S. 
Monitor, Feb. 3, 1938, p. 5. 


‘ebruary, 1988 

1 Cume—UNnITeEp States. The provisional commercial agreement, effected by an 
exchange of notes at Santiago on Jan. 6, 1938, came into force provisionally, and 
will come into force definitely 30 days after the date on which it is ratified by the 
Chilean Congress. Press Releases, Feb. 19, 1938, p. 268. 


TELECOMMUNICATIONS CONFERENCE. International conference opened at Cairo 
with delegates present from 62 countries. C.S. Monttor, Feb. 1, 1938, p. 3; N. Y. 
Times, Feb. 2, 1938, p. 5; Times (London), Feb. 2, 1938, p. 11. List of United 
States delegates: T. J. B., Dec., 1937, p. 22. 


2-5 Prracy. Great Britain on Feb. 2 asked France, Italy and seven other nations to 
agree to a “quarantine” of all submarines in the Mediterranean. N. Y. Times, 
Feb. 3, 1938, p. 1. Without waiting for Italy’s consent to the plan, Great Britain 
and France ordered seventy ships to the Mediterranean with instructions to sink 
at sight any submarine. N. Y. Times, Feb. 4, 1938, p. 1. On Feb. 4, Italy ac- 
cepted the British and French proposals. N. Y. Times, Feb. 5, 1938, p. 1; Times 
(London), Feb. 7, 1938, p. 13; C. S. Monitor, Feb. 5,'1938, p. 4. Great Britain 
sent a note on Feb. 5 to the Government of General Franco of Spain expressing its 
view of Spanish responsibility for the sinking of the Alcira and Endymion (British 
freighter and steamship). Times (London), Feb. 7, 1938, p. 14. 


Japan—Rvssia. The arrangement, in force intermittently since 1905 for the ex- 
change of army officers, was terminated by Japan. C.S. Monitor, Feb. 3, 1938, 


American Troops IN ConA. United States announced plan to reduce its armed 
forces in North China. Press Releases, Feb. 5, 1938, p. 199; N. Y. Times, Feb. 5, 
1938, p. 2. 


Germany. Hitler named self War Minister. N.Y. Times, Feb. 5, 1938, p. 1; C. 8. 
Monitor, Feb. 5, 1938, p. 1. 


7-10 Rervarrs. League of Nations international conference opened Feb. 7 at Geneva. 
N.Y. Times, Feb. 8, 1938, p. 2. Drew up a convention which was signed Feb. 10 
by Belgium, United Kingdom, Denmark, Spain, Norway, France and The Nether- 
lands, all making reservations. Seven other nations did not sign: Cuba, Luxem- 
burg, Poland, Portugal, Sweden, Switzerland and Czechoslovakia. N. Y. Times, 
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Feb. 11, 1938, p. 8; Times (London), Feb. 11, 1938, p. 13; L. N. Information Sec., 
Feb. 10, 1938, No. 8419; B. I. N., Feb. 19, 1938, pp. 148-149. 


8/10 Navan ARMAMENTS. In a note to the United States Senate, Secretary of State Hull 
denied any alliance or understanding with Great Britain relating to war; any 
agreement for use of the Navy in conjunction with other Powers, any agreement 
with other nations for the Navy to police or patrol any ocean. C. S. Monitor, 
Feb. 8, 1938, pp. 1,4. Text: N. Y. Times, Feb. 9, 1938, p. 1; Cong. Rec., Feb. 8, 
1938, p. 2096; Press Releases, Feb. 12, 1938, p. 251. A letter to Congressman 
Ludlow from Secretary of State Hull answered requests for a clarification of naval 
and military expansion policy. Text: C. S. Monitor, Feb. 12, 1938, pp. 1, 4; N. Y. 
Times, Feb. 13, 1938, p. 2; Press Releases, Feb. 12, 1938, p. 251; Cong. Rec., Feb. 14, 
1938, pp. 2543-2544. 


LeacusE or Nations—CuINnA. China sent protest to the League against bombard- 
ment by Japanese airplanes of undefended villages and towns near Canton. 
C. S. Monitor, Feb. 11, 1938, p. 2. 


AUSTRIA—GERMANY. Drafted a new agreement by which Hitler reaffirms recogni- 
tion of Austrian sovereignty and agrees not to countenance interference in Aus- 
trian affairs by the Reich Nazi party. Times (London), Feb. 14, 1938, p. 12; 
N. Y. Times, Feb. 14, 1938, p. 1. 


ASSISTANCE TO INDIGENT FOREIGNERS. League of Nations Committee on Assistance 
to Indigent Foreigners held first meeting at Geneva, with the United States repre- 
sentative acting in an expert and advisory capacity. L.N. Information Sec., Feb. 
14, 1938, No. 8421. 


Russta—UNITeEp States. A suit by the Soviet Government to recover $1,000,000 
from the National City Bank of New York was dismissed in the Supreme Court of 
New York, on the ground that all Russian claims against United States nationals 
were assigned to the United States Government by the Litvinoff agreement of 
1933, by which diplomatic recognition was extended to Russia. N. Y. Times, 
Feb. 15, 1938, p. 10. 


VaTicAaN—Yuaostavia. Aide mémoire sent to Yugoslav Government by the Holy 
See reminding the government that the Concordat of July 25, 1935, has not yet 
been ratified. Times (London), Feb. 19, 1938, p. 11. 


INTERNATIONAL CONVENTIONS 


AérmaL NAVIGATION. Paris, Oct. 13, 1919. 
Adhesion: Latvia. Nov. 1, 1937. T.J. B., Nov., 1937, p. 20. 


Atria, NavigaTIon. Paris, Oct. 13, 1919. Protocol of Amendments, Paris, June 1, 1935. 
Ratification deposited: Portugal. Oct. 21, 1937. T. J. B., Dec., 1937, p. 16. 


AIRPLANE TRANSPORT. Buenos Aires, June 19, 1935. 
Promulgation: Mexico. P. A. U., Jan., 1938, p. 44. 


ARBITRATION Causes. Protocol. Geneva, Sept. 24, 1923. 
Ratification deposited: India (by Great Britain, with reservation). 7. J. B., Nov., 1937, 
p. 22. 


BroaDcastinc. Convention and Final Act. Geneva, Sept. 23, 1936. 
Application to: Southern Rhodesia (by Great Britain). Nov. 1, 1937. 7. J. B., Dec., 
1937, p. 8. 
Ratifications deposited: 
Brazil. L.N. Information Sec., Feb. 11, 1938, No. 8420. 
Denmark. Oct. 11, 1937. 7. J. B., Nov., 1937, p. 5. 
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EXHIBITIONS. Paris, Nov. 22, 1928. 
Adhesion: Finland. Aug. 3, 1937. T.J. B., Dec., 1937, p. 25. 


ExtrapDITIOnN. Montevideo, Dec. 26, 1933. 
Ratification deposited: Honduras. Nov. 27, 1937. 7. I. B., Dec., 1937, p. 14. 


FLORA AND FauNA PRESERVATION. London, Nov. 8, 1933. 
Adhesion: France. Dec. 10, 1937. Revue internationale francaise du droit des gens, Dec., 
1937, p. 303. 


ForEIGN ARBITRAL AwaARpDs. Geneva, Sept. 26, 1927. 
Ratification deposited: India (by Great Britain, with reservation). Oct. 23,1937. T.I.B., 
Nov., 1937, p. 22. 


Goop OFFIcEs AND Mep1aTION. Buenos Aires, Dec. 23, 1936. 
Text: U.S. T. S., No. 925. 
Promulgation: Mexico. Dec. 7, 1937. 7. I. B., Dec., 1937, p. 6. 


History TEacuHinG. Montevideo, Dec. 26, 1933. 
Ratification deposited: Honduras. Oct. 20, 1937. 7. J. B., Nov., 1937, p. 17. 


INDUSTRIAL PROPERTY. Paris, Mar. 20, 1883. Revision. The Hague, Nov. 6, 1925. 
Adhesion: Tanganyika (by Great Britain). 7. J. B., Dec., 1937, p. 20. 
Ratification deposited: Germany. Aug. 10, 1937. T. TJ. B., Nov., 1937, p. 23. 
Text: Reichsgesetzblatt II (No. 36), Oct. 8, 1937. 


InTER-AMERICAN CONCILIATION CONVENTION. Washington, Jan. 5, 1929. Additional 
Protocol. Montevideo, Dec. 26, 1933. 
Ratification deposited: Guatamala. Oct. 1, 1937. 7. J. B., Nov., 1937, p. 3. 


InTER-AMERICAN Rapio CommMunicaTiIons. Havana, Dec. 13, 1937. 
Signatures: Canada, Cuba, Dominican Republic, Haiti, Mexico, United States. P. A. U., 
Feb., 1938, p. 120. 


INTER-AMERICAN Rap1o CoNVENTION. Havana, Dec. 13, 1937. 
Signatures: Canada, Cuba, Dominican Republic, Haiti, Mexico, United States. P. A. U., 
Feb., 1938, p. 120. 


MAINTENANCE, etc. OF PEACE. Buenos Aires, Dec. 23, 1936. 
Promulgation: Mexico. Dec. 7, 1937. 7. JI. B., Dec., 1937, p. 5. 
Text: U.S. T. S., No. 922. 


Maritime Buorace. Geneva, May 13, 1936. 
Text: G. B. Misc. Ser., No. 8 (1937), Cmd. 5590. 


MERCHANDISE Marks. Madrid, Apr. 14, 1891. Revision. London, June 2, 1934. 
Ratification deposited: Germany. Aug. 10, 1937. 7. J. B., Nov., 1937, p. 24. 


Money Orpers. Panama, Dec. 22, 1936. 
Promulgation: Mexico. Sept. 28, 1987. 7.J. B., Nov., 1937, p. 25. 


Narcotic Drua Trarric. Geneva, June 26, 1936. 
Ratifications deposited: 
Belgium. Nov. 27, 1937. 
China. Oct. 21, 1937. 7. J. B., Dec., 1937, pp. 14-15. 


NATIONALITY CONVENTION. The Hague, Apr. 12, 1930. 
Ratification deposited: Great Britain (for Australia, Papua and Norfolk Island). Nov. 10, 
1937. T.J. B., Dec., 1937, p. 5. 


NATIONALITY. Montevideo, Dec. 26, 1933. 
Ratification deposited: Honduras. Nov. 27, 1937. T.J. B., Dec., 1937, p. 14. 
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Non-INTERVENTION. Buenos Aires, Dec. 23, 1936. 
Promulgation: Mexico. Dec. 7, 1937. T. J. B., Dec., 1937, p. 7. 
Text: U. S. T. S., No. 923. 


NorTH AMERICAN REGIONAL BroapcasTINa. Havana, Dec. 13, 1937. 
Signatures: Canada, Cuba, Dominican Republic, Haiti, Mexico, United States. P. A. U.. 
Feb., 1938, p. 120. 


ParceEL Post. Panama, Dec. 22, 1936. 
Promulgation: Mexico. Sept. 28, 1937. 
Ratification: Dominican Republic. Nov. 5, 1937. 7. J. B., Nov., 1937, p. 25. 


PEACE ON THE AMERICAN CONTINENT. Buenos Aires, Dec. 23, 1936. 
Promulgation: Mexico. Dec. 7, 1937. T. J. B., Dec., 1937, p. 6. 
Text: U.S. T. S., No. 926. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Optional Clause, Geneva, Dec. 16, 1920. 
Ratification deposited: Colombia. Oct. 30, 1937. L. N. M. S., Nov., 1937, p. 283; 
T. I. B., Dec., 1937, p. 2. 


PosTaAL CONVENTION AND ARRANGEMENTS. Cairo, March 20, 1934. 
Texts: Congrés postal international. 10th Cairo, 1934. Documents, Tome 2. 


PostaL UNION OF THE AMERICAS AND SPAIN. Panama, Dec. 22, 1936. 
Promulgation: Mexico. Sept. 28, 1937. 
Ratification: Dominican Republic. Nov. 5, 1937. T. J. B., Nov., 1937, p. 25; P. A. U., 
Jan., 1938, pp. 44-45. 


PREVENTION OF CONTROVERSIES. Buenos Aires, Dec. 23, 1936. 
Promulgation: Mexico. T. J. B., Dec., 1937, p. 7. 


Rep Cross. Geneva, July 27, 1929. 
Ratifications deposited: 
Bulgaria. Oct. 13, 1937. 
Czechoslovakia. Oct. 12, 1937. T. J. B., Nov., 1937, p. 5. 


ReruGees. Geneva, Feb. 10, 1938. 
Signatures (with reservations): Belgium, Denmark, France, Great Britain, The Nether- 
lands, Norway, Spain. L. N. Information Sec., Feb. 10, 1938, No. 8419. 


Rights AND Duties oF States. Montevideo, Dec. 26, 1933. 
Ratification deposited: Honduras. Dee. 1, 1937. T. J. B., Dec., 1937, p. 5. 


SUBMARINES IN War. Procés verbal. London, Nov. 6, 1936. 
Adhesion: The Netherlands. Oct. 29, 1937. T. I. B., Nov., 1937, p. 6. 
Application to: Netherlands Indies, Surinam, Curagao. 7. J. B., Dec., 1937, p. 9. 


Staak PropucTION AND MarKETING. London, May 6, 1937. 
Ratification: United States. Dec. 20, 1937. Cong. Rec., Dec. 20, 1937, p. 2511. 
Ratification deposited: Cuba. Sept. 22, 1937. 7.7. B., Nov., 1937, p. 20. 


TELECOMMUNICATIONS. Madrid, Dec. 9, 1932. 
Adhesions: Aden and Burma. Sept. 15, 1937. 7. J. B., Nov., 1937, p. 27. 
Ratifications: 
Brazil. 7. J. B., Dec., 1937, p. 24. 
Norway. Nov. 16, 1937. 7. J. B., Nov., 1937, pp. 27-28. 


TrapE-Marxks ReaistraTIoN. The Hague, Nov. 6, 1925. Revision. London, June 2, 
1934. 


Ratification deposited: Germany. Aug. 10, 1937. 7. J. B., Nov., 1937, p. 24. 
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UNDERGROUND WorK (WOMEN) CoNVENTION. Geneva, June 4, 1935. 
Ratification: Belgium (except Belgian Congo and Ruanda Urundi). T. J. B., Sept., 1937, 
p. 1l. 


UNEMPLOYMENT INDEMNITY IN CasE OF Loss oF Suir. Genoa, July 9, 1920. 
Application to: Papua, New Guinea. 
Ratification: Australia. 7. J. B., Dec., 1937, p. 21. 


WEIGHT OF PACKAGES ON VESSELS. Geneva, June 21, 1929. 
Ratification: Hungary. T. J. B., Dec., 1937, p. 20. 


Wuatina. Final Act. London, June 8, 1937. 
Rattfications deposited: 
Germany. Nov. 5, 1937. T. J. B., Dec., 1937, p. 20. 
Great Britain. Oct. 25, 1937. T7T.J. B., Nov., 1937, p. 23. 
Norway. Oct. 29, 1937. T. J. B., Dec., 1937, p. 20. 
Came into force provisionally: July 1, 1937. T. J. B., Dec., 1937, p. 20. 


WHITE SLAVE TRADE (WOMEN oF Fut AGE). Geneva, Oct. 11, 1933. 
Ratification deposited: Poland. Dec. 8, 1937. T.J. B., Dec., 1937, p. 15. 


Winss (ANALysIs). Rome, June 5, 1935. 
Adhesion: Portugal (effective May 2, 1938). 7. J. B., Dec., 1937, p. 16. 


WorKMEN’s COMPENSATION FOR AccIpENTS. Geneva, June 10, 1925. 
Ratification: Poland. T. I. B., Dec., 1937, p. 21. 


WoRKMEN’S COMPENSATION FOR OCCUPATIONAL DISEASES. Geneva, June 10, 1925. 
Ratification: Poland. T.I.B., Dec., 1937, p. 21. 


WoRrRKMEN’s COMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 
Ratification: Mexico. T. I. B., Dec., 1937, p. 20. 


Dorortrny R. Dart 
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FRANCE: COUR DE CASSATION 
(Criminal Division) 
De Fattois v. PrataKkorr, et al., AND COMMERCIAL DELEGATION OF THE 


U.S.S.R. In France! 
Paris, February 26, 1937 


The immunity of diplomatic agents is a matter of public policy; the judgment which, 
upon the exception taken of incompetence, joins the exception with the substance, cannot 
thereafter have a preliminary character and is open to appeal. 

If we must admit that the personal immunity which the law of nations and international 
usage have established for the benefit of foreign diplomatic agents is an exception to the 
rule that laws of order and of safety are binding upon all the inhabitants of the territory, 
such exception, arising from the common law, cannot be extended; it is necessarily 
restricted to an ambassador or a minister whose independence must be protected, and to 
those subordinates who are vested with the same public character as an integral part of the 
mission. 

If the Franco-Soviet agreement of January 11, 1934, made the head of the Commercial 
Delegation of the USS.R. and his two assistants members of the Soviet Embassy in 
France, said Delegation prior to this agreement constituted only a commercial institution 
which, ‘according to principles of our public law, could not share the sovereignty of the 
Soviet State, and its agents could not enjoy diplomatic immunity. It therefore follows 
that the decision by which a court of appeal declared itself incompetent to take cognizance 
of a proceeding for swindling instituted by means of a direct summons, for the sole reason 
that the defendants had been, prior to 1934, chief and assistant chiefs ‘of the Commercial 
oe they had ceased their functions before that agreement, must be set 
aside 

The decree setting aside the judgment must apply also to the exemption from the pro- 
ceedings of the actual head of the Delegation designated in that capacity, Article 2 of the 
agreement of 1934 subjecting the Delegation itself to French jurisdiction in regard to 
commercial transactions to which it shall have been a party. 


De Fallois, the complainant, appealed from a judgment of the Court of 
Appeal of Paris of July 3, 1935, which in proceedings instituted by means of 
a direct summons against Piatakoff, Breslau and Lamosky, as chief and 
assistants of the Soviet Commercial Delegation in France, and against the 
Delegation as legally responsible, had, upon the request of the Public Prose- 
cutor, sustained the exception based upon the diplomatic immunity of the 
accused. 

The Court: 

As to the first plea, alleging the violation of Article 199 of the Code of 
Criminal Instruction, Articles 451 and 452 of the Code of Civil Procedure, 
and Article 7 of the law of April 20, 1810, because of lack of grounds and of 
legal basis, in that the judgment appealed from, without determining the 
question raised as to the non-admissibility of the appeal from a finding of 
simple instruction, that is, a preparatory judgment, declared admissible the 
appeal of the Procurator General although it sought a judgment joining a 

! Translated by Eleanor H. Finch from Nouveau Revue de Droit International Privé, Tome 
IV, No. 2, p. 324. 
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legal exception with the substance of the case, that is to say, precisely a pre- 
paratory judgment: 

Whereas, having jurisdiction by virtue of the direct summons issued at the 
request of de Fallois against Piatakoff, Breslau and Lamosky, who had exer- 
cised respectively the functions of chief and assistant chiefs of the Soviet 
Commercial Delegation in France, and against Devolaitsky, at that time head 
of the said Delegation, the latter being held as legally responsible for the crime 
of obtaining money by fraud committed by the first three, the Criminal Court 
of the Seine, upon the representations of the Public Prosecutor as to the inad- 
missibility of an action instituted against foreign nationals enjoying diplo- 
matic immunity, limited itself to joining the legal exception to the issue to 
be ultimately decided, and to declaring a continuance of the case; 

Whereas, the appeal having been filed by the Procurator General, the court, 
passing upon the arguments of de Fallois, the complaining party, declared the 
appeal admissible and set aside the decision of the prior judges. It is main- 
tained that this violated Article 199 of the Code of Criminal Instruction and 
Article 451 of the Code of Civil Procedure, by the terms of which preparatory 
judgments or judgments of instruction can only be attacked on appeal after 
final judgment and conjointly with it; 

But, considering that this rule concerning incidental findings which do not 
constitute a judgment on the main issue, cannot be applied in this case; that 
the incompetence of the French courts in regard to the diplomatic agents of 
foreign Powers is based upon the principle of the reciprocal sovereignty and 
independence of States; that the said agents being, therefore, generally im- 
mune from the jurisdiction of the French courts, the judge must in such a case, 
as a matter of official obligation, declare his incompetence, and the Public 
Prosecutor may assert it at any stage of the case. It follows consequently 
that the decision by which the lower court, without questioning the admissi- 
bility of the proceedings, remanded the case for argument on the merits, was 
subject to appeal under the general provisions of Article 199 above-men- 
tioned, and the plea must be rejected. 

But as to the second plea, alleging the violation of Article 8 of the Constitu- 
tion of July 16, 1875, of the law of January 11, 1892, of Article 7 of the law 
of April 20, 1810, for deficiency of grounds and lack of legal basis, in that the 
decision appealed from gave effect to a commercial convention which had not 
been regularly ratified and which therefore could not be considered as having 
the force of law: 

In view of the said articles, together with Article 3 of the Civil Code, accord- 
ing to the terms of which laws of police and of safety are binding upon all 
the inhabitants of the territory ; 

Whereas, if the personal immunity which the law of nations and interna- 
tional usage have established for the benefit of foreign diplomatic agents must 
be admitted as forming an exception to this rule of public law, such an excep- 
tion, deviating from the general rule, cannot be extended; that it is necessarily 
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limited to an ambassador or a minister whose independence must be protected, 
and to his subordinates who, as an integral part of the mission, are vested with 
the same public character. 

Whereas, in order to declare the incompetence of the French courts in the 
case in regard to Piatakoff, Breslau and Lamosky, the decree attacked was 
limited to the declaration that according to the statements in a communica- 
tion from the Minister of Foreign Affairs, the defendants had been respec- 
tively chief and assistant chiefs of the Commercial Delegation, the status of 
which, by the agreement of January 11, 1934, between France and the Union 
of Soviet Socialist Republics, was determined in relation to the French law, 
Article 2 of the said agreement declaring that the head of the Delegation and 
his two assistants “constitute a part of the embassy and by virtue of this fact 
enjoy diplomatic privileges and immunities.” 

But, whereas, the fact appears established that Piatakoff, Breslau and 
Lamosky had ceased their functions prior to January 11, 1934; hence, without 
seeking to determine whether the Franco-Soviet agreement entailed any obli- 
gations before its ratification by the legislature, it becomes our duty to observe 
that until the date of the said convention at least, the Commercial Delegation, 
even if it could in the internal law of the Soviet Union be “an integral part of 
the delegation plenipotentiary,” did not have such a character in relation to 
our laws, since the manifestations of its activity could only appear as acts of 
commerce to which the principle of the sovereignty of States did not apply. 
Consequently, in refraining to inquire by what right the above-mentioned 
defendants, at the time referred to, agents of an organism foreign to our public 
law, could be allowed the benefits of an immunity based on this same principle 
of sovereignty, the judgment in question did not have a legal basis for its 
decision and must therefore be annulled. 

And whereas, in regard to Devolaitsky, the actual head of the Commercial 
Delegation, if, by reason of this fact, and under the provisions of Article 2 of 
the convention of 1934 promulgated in France by the law of November 20, 
1935, he is a part of the Embassy of the Soviet Republic and personally enjoys 
diplomatic privileges and immunities, he was, by the original summons of 
December 7, 1934, exclusively envisaged in his capacity as “representative of 
the Commercial Delegation.” The judgment must therefore be reversed in 
toto; the competence of the criminal court in regard to Piatakoff, Breslau and 
Lamosky, in case it should be recognized, should lead the court to which the 
case is remanded to determine whether the acts in support of the charge 
against the defendants had not been committed on the occasion of commercial 
transactions carried on by them in behalf of the Soviet Delegation of which 
they were the officials in charge, and did not subject said Delegation, as legally 
responsible, to the jurisdiction of the French courts under the terms of Article 
2 of the above-mentioned agreement of 1934. 

For these reasons the judgment is set aside and the case remanded. 
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UNITED STATES COURT OF CUSTOMS AND PATENT APPEALS 
UNITED States v. Mrs. P. L. Garrow (No. 4018) ! 


March 1, 1937 


1. Jay TREATY AS APPLIED TO INDIAN RiGuts. 

Article III of the Treaty of Amity, Commerce, and Navigation concluded between 
the United States and Great Britain on November 19, 1794, commonly known as the 
Jay Treaty, so far as it applied to the rights of Indians to pass and repass ‘‘with their own 
proper goods and effects” into the respective territories of the two parties, without the 
payment of “any impost or duty’’ of whatever nature was abrogated by the War of 1812. 
Citing Karnuth, Director of Immigration, et al. v. United States ex rel. Albro, 279 U.S. 
231. (This JouRNAL, Vol. 23, 1929, p. 645.) 

. CANADIAN INDIANS—CITIZENSHIP. 

Indians residing in Canada, although wards of the Canadian Government, are within 
the category of citizens or subjects of that Government. Article III of the Jay Treaty 
having been nullified by the War of 1812 as to Canadian citizens (Vide Karnuth case, 
supra), it was likewise nullified as to Canadian Indians. 


. Baskets OF Woop IMPORTED BY AN INDIAN. 

A full-blooded Indian woman, residing in Canada near the international boundary line, 
entered the United States carrying certain baskets made of black ash splints, the baskets 
not being a part of her household effects, but manufactured for sale and brought into the 
United States for that purpose, was properly chargeable with duty for baskets, wholly or in 
chief value of wood, under paragraph 411, Tariff Act of 1930, there being neither any treaty 
of exemption of the goods from duty, nor any statutory exemption therefrom. Legislation 
and history of the times since the ratification of the Jay Treaty considered. 


. TREATY OF GHENT. 
The Treaty of Ghent, ratified February 17, 1815, was not self-executing so far as it 
affected the right of Canadian Indians to enter the United States. 


GrRaHAM, Presiding Judge, delivered the opinion of the court: 

Annie Garrow, a full-blooded Indian woman of the Canadian St. Régis 
tribe of Iroquois Indians, residing in Canada near the international boundary 
line, entered the United States at the village of Hogansburg, N. Y., carrying 
twenty-four baskets made of black ash splints and dyed in colors. The 
collector at the port imposed a duty under paragraph 411 of the Tariff Act 
of!1930, which provides: 

Par. 411. Porch and window blinds, baskets, bags, chair seats, cur- 
tains, shades, or screens, any of the foregoing wholly or in chief value of 


bamboo, wood, straw, papier-mdché, palm leaf, or compositions of 
wood, not specially provided for, 50 per centum ad valorem. 


The appellee protested, claiming her said baskets to be free of duty under 
the provisions of Article III of the Treaty of Amity, Commerce, and Naviga- 
tion concluded between the United States and Great Britain on November 
19, 1794, commonly known as the Jay Treaty. (Treaties, Conventions, 
International Acts, Protocols, and Agreements between the United States 
and Other Powers, 1776-1909, by Malloy, Vol. 1, p. 590, Senate Document 
No. 357, 61st Congress, 2d Session.) 

The material portions of the protest filed are as follows: 


1 Treasury Decisions, No. 48857, Vol. 71, p. 421. Certiorari denied by United States 
Supreme Court, Oct. 11, 1937, 302 U.S. xv. 
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Sir: Notice of dissatisfaction is hereby given with, and protest is hereby 
made against your ascertainment, assessment, and liquidation of duties 
(including the legality of all orders and findings entering into the same), 
on the entry below named. The reasons for objection are as follows: 

Article 3 of the Treaty of Amity, Commerce, and Navigation, con- 
cluded between the United States and Great Britain on November 19, 
1794, known as the Jay Treaty, reads in part as follows: 

“No duty of entry shall ever be levied by either party on peltries 
brought by land or inland navigation into the said territories respec- 
tively, nor shall the Indians passing or repassing with their own proper 
goods and effects of whatever nature, pay for the same any impost or 
duty whatever. But goods in bales, or other large packages, unusual 
among Indians, shall not be considered as goods belonging bona fide to 
Indians. 

This provision was in substance carried into the various tariff acts 
enacted during the period from March 2, 1799, to August 28, 1894. 

The provision was repealed in the latter act of Section 34 of the Act of 
July 24, 1897, together with all the acts or parts of acts inconsistent with 
the repealing statute. 

The repeal of the provision, in effect, abrogated that portion of the 
treaty above indicated, but as the repeal was inconsistent with the terms 
of the treaty, the legality of the repeal is questionable. 


Upon a hearing before the United States Customs Court, in addition to 
the facts hereinbefore stated, it also appeared that at the time the interna- 
tional line was established between the Dominion of Canada and the United 
States of America, this line ran through the territory theretofore occupied 
by the St. Régis Tribe, with the result that a large number of this tribe reside 
on the American side and the rest of the tribe on the Canadian side, and 
that intercourse and communication between these portions of the tribe 
are continuous. It also appears that for some years the protestant, together 
with many others of her tribe, had been manufacturing baskets such as 
those in question here, for sale wherever they could be disposed of; that the 
protestant, on the occasion of the importation in question, was bringing the 
baskets across the line to dispose of them at the store of one McKinnon, who 
was in the business of purchasing such baskets from the Indians for resale; 
and that the amount received by the protestant for her baskets was $2, one- 
half of which was paid for duty imposed. It is also shown that the protestant 
was not carrying these baskets as a part of her household effects but had 
manufactured the same, and was importing them for sale in the United 
States. As the baskets were brought into the United States they were in two 
bundles, twelve in a bundle, the baskets in each bundle being fastened 
together by loops through their respective handles. Each basket was about 
6 inches wide and about 8 inches high. As fastened together, they fitted 
into each other and made compact bundles which could be easily carried. 

The United States Customs Court sustained the protest, holding that the 
case was controlled by McCandless v. United States, 25 F. (2d) 71, a decision 
of the Circuit Court of Appeals for the Third Circuit. The Government 
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brings the matter here by appeal, and contends that the court below was in 
error for three specific reasons which are specified in the Government’s brief, 
as follows: 


(1) Article 3 of the Jay Treaty of 1794 was annulled by the War of 
1812. 

(2) Alternatively, if Article 3 of the Jay Treaty was not abrogated by 
the War of 1812, it is, nevertheless, in conflict with a subsequent statute. 
It is well settled that when a treaty and a statute are in conflict, that 
which is later in date prevails. 

(3) Assuming, for the sake of argument, that Article 3 was not abro- 
gated but is still in force and effect, the importation is not within the 
purview of the language of said Article 3. 


On the other hand, counsel for the appellee contends that Article III of 
the Jay Treaty of 1794 is still in full force and effect, and that under this 
treaty the imported goods are free of duty. The claim is thus stated: 


The appellee’s claim is that Article 3 of the Jay Treaty of 1794, at 
least in so far as it applies to bona fide Indians, is still in effect and the 
merchandise in question is free from duty. 


It will be necessary to examine the provisions of the involved treaty, and 
the legislation and history of the times since the ratification of the Jay Treaty, 
in order to come to a proper conclusion as to the claims of the appellee to 


exemption from duty. 
The Jay Treaty of 1794, in Article III thereof, contained the following 


provisions: 


It is agreed that it shall at all times be free to His Majesty’s subjects, 
and to the citizens of the United States, and also to the Indians dwelling 
on either side of the said boundary line, freely to pass and repass by land 
or inland navigation, into the respective territories and countries of the 
two parties, on the continent of America (the country within the limits 
of the Hudson’s Bay Company only excepted), and to navigate all the 
lakes, rivers, and waters thereof, and freely to carry on trade and com- 
merce with each other... . 


No duty of entry shall ever be levied by either party on peltries 
brought by land or inland navigation into the said territories respec- 
tively, nor shall the Indians, passing or repassing with their own proper 
goods and effects of whatever nature, pay for the same any impost or 
duty whatever. But goods in bales, or other large packages, unusual 
among Indians, shall not be considered as goods belonging bona fide to 
Indians. 


It will be observed that the quoted provisions are self-executing and 
granted to the Indians named therein the right to bring their own proper 
goods and effects of whatever nature into the United States immediately 
upon the ratification of the treaty, without legislation. However, irrespec- 
tive of this, the Congress of the United States, in an act to regulate the 
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collection of duties on imports and tonnage, enacted March 2, 1799 (1 Stat. 
627), provided in section 105 thereof (p. 702), as follows: 


Sec. 105. And be it further enacted, That no duty shall be levied or col- 
lected on the importation of peltries brought into the territories of the 
United States, nor on the proper goods and effects of whatever nature, of 
Indians passing, or repassing the boundary line aforesaid, unless the 
same be goods in bales or other large packages unusual among Indians, 
which shall not be considered as goods belonging bona fide to Indians, 
nor be entitled to the exemption from duty aforesaid. . . . 


This was the situation of affairs at the time of the declaration of war 
between the United States and Great Britain on June 18, 1812. This war 
was concluded by the Treaty of Peace made at Ghent on December 24, 1814, 
and ratified February 17, 1815. (See Malloy’s Treaties, Conventions, etc., 
supra, pp. 612-620.) Article 1X of said treaty contained the following provi- 
sion, among others: 


The United States of America engage to put an end, immediately after 
the ratification of the present treaty, to hostilities with all the tribes or 
nations of Indians with whom they may be at war at the time of such 
ratification; and forthwith to restore to such tribes or nations, respec- 
tively, all the possessions, rights, and privileges which they may have 
enjoyed or been entitled to in one thousand eight hundred and eleven, 
previous to such hostilities: 


Following the Treaty of Ghent, the Congress, on various occasions, enacted 
legislation dealing with duties on imports into the United States. A citation 
of some of these acts is given in a marginal note.? 


?An act to regulate the duties on imports and tonnage, of April 27, 1816. 8S. L., Vol. 3, 
Chap. CVII. 

An act in alteration of the several acts imposing duties on imports, of May 19, 1828. 
8. L., Vol. 4, Chap. LV. 

An act to alter and amend the several acts imposing duties on imports, of July 14, 1832. 
8. L., Vol. 4, Chap. CCX XVII. 

An act to provide revenue from imports, and to change and modify existing laws imposing 
duties on imports, and for other purposes, of August 30, 1842. S. L., Vol. 5, Chap. CCLXX. 

An act reducing the duty on imports, and for other purposes, of July 30, 1846. S. L., 
Vol. 9, Chap. LX XIV. 

An act to provide for the payment of outstanding Treasury notes, to authorize a loan, to 
regulate and fix the duties on imports, and for other purposes, of March 2, 1861. S. L., 
Vol. 12, Chap. LXVIII. 

An act to provide increased revenue from imports, to pay interest on the public debt, and 
for other purposes, of August 5, 1861. S. L., Vol. 12, Chap. XLV. 

An act to increase the duties on tea, coffee, and sugar, of December 24, 1861. 8S. L., Vol. 
12, Chap. II. 

An act to increase duties on imports, and for other purposes, of June 30, 1864. S. L., Vol. 
13, Chap. CLXXI. 

An act to reduce internal taxes, and for other purposes, of July 14, 1870. 8S. L., Vol. 16, 
Chap. CCLY. 

An act to reduce duties on imports, and to reduce internal taxes, and for other purposes, 
of June 6, 1872. S. L., Vol. 17, Chap. CCCXV. 


376 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


These various acts were not express repeals of the preceding acts, but 
usually were amendatory thereof, and in most cases were introduced with 
the phraseology, ‘‘The duties heretofore laid by law, on goods, wares, and 
merchandise, imported into the United States, shall cease and determine, 
and there shall be levied, and collected, and paid, the several duties herein- 
after mentioned,” or similar language. 

The Congress, in the first session of the 48rd Congress of 1873-1874, 
caused to be issued, as a part of the Statutes at Large, a volume entitled 
“Revised Statutes of the United States.” Herein was incorporated sub- 
stantially the provision hereinbefore quoted from the statute of March 2, 
1799, as Section 2515. The section follows: 

Sec. 2515. That no duty shall be levied or collected on the importa- 
tion of peltries brought into the Territories of the United States, nor on 
the proper goods and effects, of whatever nature, of Indians passing or 
repassing the boundary-line aforesaid, unless the same be goods in 
bales or other large packages unusual among Indians, which shall not be 
considered as goods belonging to Indians, nor be entitled to the exemp- 
tion from duty aforesaid. 


In the revision of 1878, the same section was repeated. 

It is significant that in a marginal note, printed in connection with Section 
2515, both in the Revised Statutes of 1873-1874 and 1878, the compiler refers 
to the statute of March 2, 1799, heretofore referred to. 

This condition continued until, in the Tariff Act of March 3, 1883, 8S. L., 
Vol. 22, Chap. CXXI, a section known as Section 2512 was incorporated, 
which is, in substance and effect, similar to the provision of the statute of 
1799, heretofore quoted. 

Again, in paragraph 674 of the Tariff Act of October 1, 1890, S. L., Vol. 26, 
Chap. 1244, this provision was made: 

674. Peltries and other usual goods and effects of Indians passing or 
repassing the boundary line of the United States, under such regulations 
as the Secretary of the Treasury may prescribe: Provided, That this 
exemption shall not apply to goods in bales or other packages unusual 
among Indians. 


Exactly the same provision was repeated in the tariff revision of August 
27, 1894, paragraph 582, 8S. L., Vol. 28, Chap. 349. 

The next general revision of the Tariff Act was that of July 24, 1897, 
S. L., Vol. 30, Chap. 11. The provision which had been carried in the three 
preceding acts, as to the goods of Indians passing and repassing, was omitted 
from the said Tariff Act of July 24, 1897, and no reference has been made to 
this provision in any succeeding act. However, in not only the said act of 
1897, but in succeeding acts, duties have been imposed upon goods similar to 
those which were imported in this case. 

In the said Tariff Act of July 24, 1897, appeared Section 34. The follow- 
ing portion of said section is material here, and is as follows: 
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Sec. 34. That sections one to twenty-four, both inclusive of an Act 
entitled ‘‘An Act to reduce taxation, to provide revenue for the Govern- 
ment, and for other purposes,” which became a law on the twenty- 
eighth day of August, eighteen hundred and ninety-four, and all acts and 
parts of acts inconsistent with the provisions of this Act, are hereby 
repealed, said repeal to take effect on and after the passage of this 

The quoted provisions of Article III of the Jay Treaty of 1794 were as 
we have heretofore stated, self-executing. The Act of March 2, 1799, 
Section 105, was therefore not requisite to give the provisions of said Article 
III full force and effect, but was only confirmatory of the rights granted by 
said treaty. 

The trial court relied strongly upon McCandless v. United States, supra, 
decided March 9, 1928. In that case, which involved a writ of habeas 
corpus, & full-blooded Indian of the Iroquois tribe, born in Canada, crossed 
the border line from Canada and was arrested on complaint of the Commis- 
sioner of Immigration for an alleged violation of law in entering the United 
States without complying with the immigration laws. He was ordered 
deported, whereupon he sued out a writ of habeas corpus. The United 
States District Court granted the writ and discharged the petitioner. The 
Circuit Court, speaking through Buffington, Circuit Judge, affirmed the 
order of discharge, holding that the general acts of Congress did not apply 
to members of the Indian tribes. Article III of the Jay Treaty was brought 
into question and was discussed at length. The court held that the declara- 
tion of the War of 1812 did not end the treaty rights secured to the Indians 
through the said Jay Treaty, so long as they remained neutral. Finally the 
court held that the rights granted by said Article III were permanent, and 
were, at most, only suspended during the existence of the War of 1812. 
Therefore, it was held that the petitioner might pass and repass freely, 
under and by virtue of the provisions of said Article III. This case was not 
appealed to the Supreme Court. This may have been occasioned by the 
fact that on April 2, 1928, an act of Congress was approved which provided 
that the Immigration Act of 1924 should not apply to Indians crossing the 
international border (45 Stat. 401). 

In 1929, the case of Karnuth, Director of Immigration, et al. v. United 
States ex rel. Albro, came before the Supreme Court, and was decided. 
(279 U.S. 231.) A writ of habeas corpus had been sued out on behalf of two 
aliens who were detained by immigration officials, and who had entered this 
country from Canada. The respondent Mary Cook was a British subject, 
born in Scotland, who came to Canada in 1924. The respondent Antonio 
Danelon was a native of Italy who came to Canada in 1923. These persons 
resided at Niagara Falls, Ontario. The latter claimed to be a Canadian 
citizen, by reason of his father’s naturalization. Both respondents had been 
crossing back and forth over the boundary line, in pursuance of employment 
in the United States, for a considerable period before their detention. The 
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Federal District Court sustained the action of the immigration officials, and 
dismissed the writ. This judgment, on appeal, was reversed by the Circuit 
Court of Appeals, which held that if the statute were so construed as to 
exclude the aliens in question, it would conflict with Article III of the Jay 
Treaty of 1794. Certiorari was granted and the case came before the 
Supreme Court. That court referred to the hereinbefore quoted provisions 
of said Article III of the Jay Treaty. The contention made by Government 
counsel was that the treaty provision relied on was abrogated by the War 
of 1812, and it was upon this point that the case was decided. The court, 
speaking through Mr. Justice Sutherland, expressed the views that the 
doctrine that war ipso facto annuls treaties of every kind between the 
warring nations was repudiated by the great weight of modern authority, 
and that whether the stipulations of a treaty are annulled by war depends 
upon their intrinsic character. The court cites, as instances of treaty obliga- 
tions which remain in force during the state of war, such treaties as those of— 
. cession, boundary, and the like; provisions giving the right to 

citizens or subjects of one of the high contracting powers to continue to 


hold and transit land in the territory of the other; and, generally, pro- 
visions which represent completed acts. 


On the other hand, the court held that treaties of— 


. amity, of alliance, and the like, having a political character, the 
object of which “‘is to promote relations of harmony between nation and 
nation,” are generally regarded as belonging to the class of treaty stipu- 


lations that are absolutely annulled by war. 


Pursuing the matter further, the Supreme Court said, in part: 


These cases are cited by respondents and relied upon as determinative 
of the effect of the War of 1812 upon Article III of the treaty. This 
view we are unable to accept. Article IX and Article III relate to 
fundamentally different things. Article IX aims at perpetuity and 
deals with existing rights, vested and permanent in character, in respect 
of which, by express provision, neither the owners nor their heirs or 
assigns are to be regarded as aliens. These are rights which, by their 
very nature, are fixed and continuing, regardless of war or peace. But 
the privilege accorded by Article III is one created by the treaty, having 
no obligatory existence apart from that instrument, dictated by con- 
siderations of mutual trust and confidence, and resting upon the pre- 
sumption that the privilege will not be exercised to unneighborly ends. 
It is, in no sense, a vested right. It is not permanent in its nature. It 
is wholly promissory and prospective and necessarily ceases to operate 
in a state of war, since the passing and repassing of citizens or subjects 
of one sovereignty into the territory of another is inconsistent with a 
condition of hostility. See 7 Moore’s Digest of International Law, Sec. 
1135; 2 Hyde, International Law, Sec. 606. The reasons for the con- 
clusion are obvious—among them, that otherwise the door would be 
open for treasonable intercourse. And it is easy to see that such free- 
dom of intercourse also may be incompatible with conditions following 
the termination of the war. Disturbance of peaceful relations between 
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countries occasioned by war, is often so profound that the accompanying 
bitterness, distrust, and hate indefinitely survive the coming of peace. 
The causes, conduct, or result of the war may be such as to render a 
revival of the privilege inconsistent with a new or altered state of affairs. 
The grant of the privilege connotes the existence of normal peaceful 
relations. When these are broken by war, it is wholly problematic 
whether the ensuing peace will be of such character as to justify the 
neighborly freedom of intercourse which prevailed before the rupture. 
It follows that the provision belongs to the class of treaties which does 
not survive war between the high contracting parties, in respect of 
which, we quote, as apposite, the words of a careful writer on the sub- 
ject: ... 


These expressions and others of similar import which might be added, 
confirm our conclusion that the provision of the Jay Treaty now under 
consideration was brought to an end by the War of 1812, leaving the 
contracting powers discharged from all obligation in respect thereto, 
and, in the absence of a renewal, free to deal with the matter as their 
views of national policy, respectively, might from time to time dictate. 


Finally, the judgment of the Circuit Court of Appeals was reversed, and 
the action of the Commissioner of Immigration was sustained. 

The view of the Supreme Court on this interesting question, expressed in 
the case last cited, was confirmatory of views held by that court from the 
initiation of our Government. See Society for the Propagation of the Gos- 
pel in Foreign Parts v. Town of New Haven and William Wheeler, 8 Wheat. 


464 (494). 

It was also obviously in conformity with the current of authority both in 
the United States and England. Moore’s International Law Digest, Vol. V, 
paragraph 779. 

It is contended by the appellee that some distinction should be made 
between the members of an Indian tribe and the immigrants in the Karnuth 
case, supra. We know of no authority which states or indicates that any 
such distinction exists, especially as to Indians domiciled in a foreign coun- 
try. There is no such line of demarcation indicated in the opinion of Mr. 
Justice Sutherland, hereinbefore quoted. If Article III of the Jay Treaty 
was nullified by the War of 1812, as to Canadian citizens or subjects, it 
certainly was nullified, so far as Indians residing in Canada were concerned, 
for, although wards of the Canadian Government, they were certainly within 
the category of citizens or subjects. 

We think, therefore, it must be said that so far as the provision under 
which the appellee here claims is concerned, the War of 1812 ended the 
right which the appellee now claims of bringing her goods across the border 
and into the United States without the payment of duty. 

However, the War of 1812 did not annul or repeal the Tariff Act of March 
2, 1799, which was still in full force and effect during the entire period of 
the duration of the war. 
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The Treaty of Ghent of 1814, Article IX, as it will be observed, was not 
self-executing. It constituted a contract on the part of the United States 
of America that it would, by the necessary legislation, 

. . . restore to such tribes or nations, respectively, all the possessions, 
rights and privileges which they may have enjoyed or been entitled to in 
one thousand eight hundred and eleven, previous to such hostili- 
ties: ... 

So far as we are advised, no such ratifying legislation was ever enacted. 
Presumably it was not thought necessary to do so, so far as Indian rights are 
concerned, as at that time the cited provision in the Tariff Act of March 2, 
1799, was in full force and effect, and had been so since its enactment. 

Evidently, in the Congressional enactments known as the Revised Stat- 
utes of 1873-1874 and 1878, Congress still considered said act of March 2, 
1799, in full force and effect. It was so noted in marginal notes, and was 
considered as a part of the statutory law of the land at those times. 

The Congress, as has been stated, reénacted the said provision of the act 
of March 2, 1799, in the Tariff Act of March 3, 1883, in Section 2512 thereof. 
In the Tariff Act of October 1, 1890, paragraph 674, a reénactment of this 
provision was made with changed language; that is, instead of permitting the 
free entry of peltries of every kind, the language implies that only peltries of 
Indians should be admitted free of duty, and then under such regulation as 
the Secretary of the Treasury should prescribe. This was also the purport 
of the revision of August 27, 1894, paragraph 582. 

Thus far the rights of the Indians of Canada to bring their peltries and 
goods into the United States free of duty were, if we concede the facts and 
conclusions hereinbefore stated, granted by statute and not by treaty, at 
least after the declaration of the War of 1812. 

In 1897, when a general revision of the import duty laws of the United 
States was undertaken, apparently there was a change in Congressional 
policy, as the provision for the free entry of peltries and goods of Indians was 
omitted from that revision, and duties were generally imposed by various 
provisions of said act upon the goods herein involved. 

As will be noted by the hereinbefore quoted portion of Section 34 of the 
Tariff Act of July 24, 1897, said section expressly repealed certain of the pro- 
visions of the Tariff Act of August 28, 1894, and added this in the repealing 
act: “. . . all acts and parts of acts inconsistent with the provisions of this 
Act.” 

In the protest of the appellee, it will be noted that appellee concedes that 
said Section 34 repealed the hereinbefore mentioned provisions of the Tariff 
Acts of March 2, 1799, and of August 28, 1894. Irrespective of this conces- 
sion, it must be manifest that such was the legal effect of said Section 34 of 
the act of July 24, 1897. 

At the time of the entry of the goods here in question, therefore, there was 
no provision of the law exempting the said goods of the appellee from duty, 
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but in fact they were especially made dutiable under paragraph 411 of the 
Tariff Act of 1930, as hereinbefore indicated. There being neither any 
treaty exemption of appellee’s goods from duty, nor any statutory exemption 
thereof, it follows that they are dutiable, as claimed by the collector. 

This being our conclusion, it is unnecessary to decide the other points 
presented by counsel for the Government. 

The judgment of the United States Customs Court is, therefore, reversed. 


SUPREME COURT OF THE UNITED STATES 


CompaNia EspaNota DE Navecaci6n Maritia, S. A., v. SPANISH 
STeamMsHIP Navemar ! 


[January 31, 1938] 


It is open to a friendly government to assert the public status of a vessel engaged in the 
carriage of merchandise for hire and to claim her immunity from suit either through diplo- 
matic channels or in the courts of the United States. If the claim is recognized and allowed 
by the executive branch of the Government, it is then the duty of the courts to release the 
vessel upon appropriate suggestion by the Attorney General of the United States, or other 
officer acting under his direction. 

The foreign government is also entitled as of right upon a proper showing, to appear in a 
pending suit, there to assert its claim to the vessel, and to raise the jurisdictional question 
in its own name or that of its accredited and recognized representative: but the court is not 
bound to accept the allegations of the plea to the jurisdiction as conclusive. The Depart- 
ment of State having declined to act, the want of admiralty jurisdiction because of the 
alleged public status of the vessel and the right of the foreign government to demand pos- 
session of the vessel are appropriate subjects of judicial inquiry upon proof of the matters 
alleged. 

Mr. Justice SToNE delivered the opinion of the Court. 

In a suit in admiralty, brought in a District Court by the alleged owner 
to recover possession of a Spanish merchant vessel, the Spanish Ambassador 
asked leave to intervene as claimant on the basis of an affidavit of the 
Spanish Acting Consul General suggesting that when the suit was brought 
the vessel was the property of the Republic of Spain, by virtue of a decree of 
attachment promulgated by the President of the Republic, appropriating 
the vessel to the public use, and that it was then in the possession of the 
Spanish Government. The principal question for decision is whether it was 
the duty of the court, upon presentation of the suggestion, to dismiss the libel 
for want of admiralty jurisdiction. 

Petitioner, a Spanish corporation, brought the present suit in admiralty 
in the District Court for Eastern New York against the Spanish steamship 
Navemar, five members of her crew, and all persons claiming an interest in 
her, to recover possession of the vessel. The libel alleged that petitioner 
was owner of the vessel, which was within the territorial jurisdiction of the 
court; and that while she was in petitioner’s possession the individual 
respondents, acting as a committee of the crew, had wrongfully and forcibly 
seized, and had since retained possession of the vessel. After hearing evi- 


1 No. 242, October Term, 1937. 
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dence in support of the petition, the District Court rendered its decree upon 
default, directing the marshal to place libelant in possession. 

Thereupon the Spanish Ambassador filed a suggestion in the cause, chal- 
lenging the jurisdiction of the court on the ground that the Navemar was 
a public vessel of the Republic of Spain, not subject to judicial process of the 
court, and asking that it direct delivery of the vessel to the Spanish Acting 
Consul General in New York. The suggestion alleged that when the suit 
was brought the Navemar was the property of the Spanish Government by 
virtue of its decree of October 10, 1936, and was in the possession of the 
Republic of Spain. The District Court issued its order to show cause why 
the default should not be opened and the Ambassador permitted to appear 
specially as claimant of the vessel. After a hearing the court denied the 
application but with leave to the Ambassador to make further application 
upon fuller presentation of the facts showing the ownership and possession 
of the vessel by the Spanish Government. 

Meanwhile the Department of State had refused to act upon the Spanish 
Government’s claim of possession and ownership of the Navemar, had 
declined to honor the request of the Ambassador that representations be 
made in the pending suit by the Attorney General of the United States in 
behalf of the Spanish Government, and had advised the Ambassador that 
his Government was entitled ‘‘to appear directly before the court in a case 
of this character.” 

A second application by the Ambassador for leave to appear as a claimant 
upon a verified suggestion, stating additional circumstances relied upon to 
establish possession of the vessel by the Republic of Spain, was denied. 
18 Fed. Supp. 153. On appeal the Court of Appeals for the Second Circuit, 
after restricting the appeal to the order of the District Court on the second 
application, reversed that order and directed that the libel be dismissed. 
90 F. (2d) 673. We granted certiorari, 302 U.S. rx, because the case is of 
public importance and because of alleged conflict of the decision below with 
our decision in The Pesaro, 255 U. 8. 216,? and with that of the Court of 
Appeals for the Fourth Circuit in The Attualita, 238 Fed. 909. 

Respondent’s suggestion on the second application presented two con- 
tentions: one, a challenge to the jurisdiction on the ground that the Navemar 
was a public vessel, immune from arrest and process of the court; the other, 
that the Spanish Government was owner of the vessel and entitled to her 
possession by virtue of the decree of attachment. 

In addition to the general allegations of ownership and possession of the 
vessel by the Spanish Government in the first application, the suggestion in 
the second set up the acquisition of possession in behalf of the Spanish 
Government by specific acts of its consular officers in Argentina and in 
New York. It alleged that on October 26, 1936, the Spanish Consul at 
Rosario, Argentina, had endorsed on the ship’s roll a statement that ‘Through 

2 This JourNAL, Vol. 20 (1926), p. 811. 
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a cable dated 26 of the inst month from the Director General of the Merchant 
Marine this ship has become the property of the State through attachment 
according to the Decree of Oct. 10, 1936,” and that on October 28 the Spanish 
Acting Consul General at Buenos Aires had made a similar endorsement on 
the ship’s register. It was also alleged that on arrival in New York in No- 
vember the Spanish Acting Consul General at that port, by direction of the 
Ambassador, had instructed the master of the Navemar “‘to await and abide 
further instructions . . . as regards any further use of the” vessel, and that 
on November 28 he had instructed the master to render a detailed account of 
the expenses of the Navemar and of minor repairs that she might require. 
There was no averment that the alleged seizure by the members of the crew 
was an act of or in behalf of the Spanish Government. 

The District Court allowed a full hearing upon the suggestion and upon 
reply affidavits submitted by libelant, in the course of which there was 
opportunity for the parties to present proof of all the relevant facts. Cf. 
Ex Parte State of New York, No. 2, 256 U.S. 503. The court found that no 
one had taken possession of the Navemar in behalf of the Spanish Govern- 
ment. It pointed out that neither the ship’s roll nor its register is a docu- 
ment of title or possession, the ship’s roll being merely a record, in the case 
of Spanish vessels usually deposited with the Spanish consul while in port, 
showing arrivals and sailings of the vessel, the kind of cargo carried, the list 
of passengers, and the enrollment of the members of the crew, and the ship’s 
register being only a record of the nationality of the vessel as determined by 
the place of her home port. It found that none of the consular officers 
mentioned had done any act purporting to take possession of the vessel; that 
none of them had informed the master that he wished to take possession or 
had any intention of doing so; that the vessel had proceeded under command 
of her master upon her voyage from Buenos Aires to New York, manned by 
officers and crew in the employ of petitioner; that upon arrival, the master, 
under direction of the ship’s agent, had discharged cargo; and that before 
discharge the freight money was paid by the consignees to the agents of the 
time charterer in New York. 

The District Court, upon this and other evidence not necessary to detail, 
concluded that the Navemar was never in possession of the Spanish Govern- 
ment before her seizure by the members of the crew in the territorial waters 
of the United States, and that she was not a vessel in the public service of 
the Spanish Government. 

The Court of Appeals, without reviewing the findings of the District 
Court, or the evidence, adverted to the allegation of the first suggestion, 
substantially repeated on information and belief in the second, that the 
Spanish Consul at Rosario “pursuant to instructions from the Director 
General of the Spanish Merchant Marine, took possession of the . . 
Navemar in the name of the Republic of Spain . . . whereby the . 
Navemar then and there became and at all times since has remained the 
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property of the Government of the Republic of Spain.” Declaring that the 
court was bound to accept this allegation as conclusive, it held that the vessel 
must be taken to be a public vessel owned by and in the possession of the 
Spanish Government, and as such immune from suit in the courts of the 
United States. 

This we think was a mistaken view of the force and effect of the suggestion. 
Admittedly a vessel of a friendly government in its possession and service 
is a public vessel, even though engaged in the carriage of merchandise for 
hire, and as such is immune from suit in the courts of admiralty of the United 
States. Berizzi Bros. Co. v. 8. S. Pesaro, 271 U. S. 562; compare The 
Exchange, 7 Cranch 116. And in a case such as the present it is open to a 
friendly government to assert that such is the public status of the vessel and 
to claim her immunity from suit, either through diplomatic channels or, if 
it chooses, as a claimant in the courts of the United States. 

If the claim is recognized and allowed by the executive branch of the 
government, it is then the duty of the courts to release the vessel upon 
appropriate suggestion by the Attorney General of the United States, or 
other officer acting under his direction. The Cassius, 2 Dall. 365; The 
Exchange, supra; The Pizarro, 19 Fed. Cas. No. 11,199; see The Constitution, 
L. R. 4 P. D. 39; compare Ex Parte Muir, 254 U.S. 522; The Parlement Belge, 
L. R.4 P. D. 129. The foreign government is also entitled as of right upon 
a proper showing, to appear in a pending suit, there to assert its claim to the 
vessel, and to raise the jurisdictional question in its own name or that of its 
accredited and recognized representative. The Sapphire, 11 Wall. 164, 
167; The Anne, 3 Wheat. 435, 445-446; The Santissima Trinidad, 7 Wheat. 
283, 353; Colombia v. Cauca Co., 190 U. S. 524; Ex Parte Transportes 
Maritimos, 264 U. 8. 105; Berizzi Bros. Co. v. 8. 8S. Pesaro, supra. 

After refusal of the Secretary of State to act upon the present claim, the 
Ambassador adopted the latter course. His application to be permitted to 
appear and present the claim was properly entertained by the District 
Court. But it was not bound, as the Court of Appeals thought, to accept 
the allegations of the suggestion as conclusive. The Department of State 
having declined to act, the want of admiralty jurisdiction because of the 
alleged public status of the vessel and the right of the Spanish Government 
to demand possession of the vessel as owner if it so elected, were appropriate 
subjects for judicial inquiry upon proof of the matters alleged. 

But the filed suggestion, though sufficient as a statement of the contentions 
made, was not proof of its allegations. This court has explicitly declined 
to give such a suggestion the force of proof or the status of a like suggestion 
coming from the executive department of our government. Ez Parte Murr, 
supra; The Pesaro, supra. Berizzi Bros. Co. v. S. S. Pesaro, supra, did not 
hold otherwise for there it was stipulated that the vessel, when arrested, was 
owned, possessed and controlled by a foreign government and used by it in 
carrying merchandise for hire. The sole question was one of law, whether, 
upon the facts stipulated, the vessel was immune from suit. 
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The District Court concluded, rightly we think, that the evidence at hand 
did not support the claim of the suggestion that the Navemar had been in 
the possession of the Spanish Government. The decree of attachment, 
without more, did not operate to change the possession which, before the 
decree, was admittedly in petitioner. To accomplish that result, since the 
decree was in invitum, actual possession by some act of physical dominion 
or control in behalf of the Spanish Government, was needful, The Davis, 
10 Wall. 15, 21; Long v. Tampico, 16 Fed. 491, 493, 494; The Attualita, 
supra; The Carlo Poma, 259 Fed. 369, 370, reversed on other grounds, 255 
U.S. 219, or at least some recognition on the part of the ship’s officers that 
they were controlling the vessel and crew in behalf of their government.* 
Both were lacking, as was support for any contention that the vessel was in 
fact employed in public service. See Long v. Tampico, supra, 493, 494; ef. 
Berizzi Bros. Co. v. S. S. Pesaro, supra. 

The District Court rightly declined to treat the suggestion as conclusive 
or sufficient as proof to require the court to relinquish its jurisdiction. But 
as the suggestion was tendered in support of an application to appear as a 
claimant in the suit, and as it put forth a claim to title and right to possession 
of the vessel, the Ambassador should have been permitted to intervene and, 
if so advised, to litigate its claims in the suit. In Hz Parte Muir, supra, 
and in The Pesaro, supra, 219, the Ambassador of the intervening govern- 
ment challenged the jurisdiction of the court, but did not place himself or 
his Government in the attitude of a suitor. Here the application as con- 
strued by the trial court was for permission to intervene as a claimant. We 


think the applicant should be permitted to occupy that position if so advised. 

The decree of the Court of Appeals will be reversed. The respondent 
will be permitted to intervene for the purpose of asserting the Spanish 
Government’s ownership and right to possession of the vessel, and the order 
of the District Court will be modified accordingly. 


So ordered. 
Mr. Justice Carpozo took no part in the consideration or decision of this 
case. 


*In The Jupiter, 1924 P. 236, 241, 244 (compare The Jupiter No. 2, 1925 P. 69; The 
Jupiter No. 3, 1927 P. 122, 125), and in the recently reported The Christina, 59 Lloyd’s List 
Law Reports 43, 50, on which respondent relies, the possession taken in behalf of the claim- 
ant government was actual. The judgment in The Christina appears to have proceeded on 
that ground. In The Jupiter, it appeared that before the suit was brought the master had 
repudiated the possession and ownership of the plaintiffs and held the vessel for the claimant 
government. The report of The Christina in the Admiralty Division, 59 Lloyd’s List Law 
Reports 1, 3, indicates that the master and crew were in the pay of the Spanish Government. 
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BOOK REVIEWS AND NOTES* 


Cases on International Law. (2nded.) By James Brown Scott and Walter 
H.E. Jaeger. St. Paul: West Publishing Co., 1937. pp. Ixxu, 1062. In- 
dex. $5.50. 

This volume is in a sense the third edition of Dr. Scott’s first casebook on 
international law published in 1902. The first edition was based on the cases 
and opinions on international law by Freeman Snow of Harvard University. 
Each succeeding edition has given increased space to decisions of international 
tribunals and foreign courts. There are nearly three hundred and fifty cases 
reported, of which less than half were in the preceding edition. 

This volume is evidently much more international in content and point of 
view than the previous edition. It seems a special effort has been made to 
discover and add decisions of national courts on questions of international 
law, which compose about sixty per cent. of the cases reported, excluding 
American cases which make up twenty per cent., leaving twenty per cent. of 
international cases. The reason for this may be questioned in some quarters 
on the ground that national courts may not have the same freedom to ex- 
pound and apply principles of international law as do international tribunals. 
Still it has been found by the Harvard Research in International Law that 
unanimity of national laws and decisions form a sound basis for deduction of 
a rule of international law. Indeed, international tribunals resort to this 
source when the international] rule is in doubt. The use of decisions of na- 
tional courts is perhaps most prominent in Chapter 2 on Members of the In- 
ternational Community, Chapter 5 on Jurisdiction, Chapter 6 on Immunity 
from Jurisdiction, and Chapter 7 on Treaties. 

An innovation in this edition is the division of the book into two main parts 
dealing with “Substantive Law” and “Procedural Law” instead of the cus- 
tomary classification of cases under Peace, War, and Neutrality. Under 
“Substantive Law” are treated the Rights and Duties of States, subdivided 
into International Law, Members of the International Community, National- 
ity and Domicile, Territory, Jurisdiction, Immunity from Jurisdiction, and 
Treaties. The usual subjects of international law very generally follow the 
topics of the prior edition with necessary rearrangements and also with ad- 
ditions to bring the volume fully up to date. For example, in the prior 
edition under Nationality were treated Allegiance, Naturalization, and Ex- 
patriation, covering forty pages, whereas in the new edition to these are 
added Married Women, Citizenship, Diverse Nationality, Stateless Persons, 
Business and other Entities, and Domicile, covering eighty pages. New 

*The JoURNAL assumes no responsibility for the views expressed in book reviews and 
notes.—Eb. 
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topics catch the eye, such as De Facto and De Jure Recognition, Extinction 
of States, Mandates, and Air, the last under Territorial Boundaries. 

Under “Procedural Law” are given the Methods of Redress and Settlement 
of International Disputes in time of Peace and in time of War, with a final 
chapter on Neutrals and Belligerents. 

In this part there is an entirely new section on “International Actions and 
Claims” covering the origin and nature of an international claim (including 
claims founded in tort or contract) ; pleadings; nationality; evidence; and 
damages. This is followed by a section on Appellate Jurisdiction and Pre- 
scription. Apparently none of the cases under these headings is found in the 
earlier edition. The chapter on the Pacific Settlement of International Dis- 
putes of the last edition has here been condensed in a footnote. These peace- 
ful methods of settling disputes by arbitration are followed by a section on 
“Compulsive Measures” covering the usual subjects of non-intercourse, em- 
bargo, retaliation, display of force, pacific blockade, and reprisals. The 
cases have practically all appeared in the last edition. 

The chapters on “In Time of War” and “Neutrals and Belligerents” cover 
familiar ground. The cases are largely reproduced from earlier editions. 

Finally, attention may be called to a novel feature of the book, the addition 
of “Problem Notes” at the close of each chapter for use in teaching. They are 
statements of fact with references to cases by which the problems may be 
solved. The teacher, student and practitioner will find this volume a helpful, 
carefully prepared and thought-provoking collection of cases. 

L. H. Woo.sry 


The Law of Nations. Cases, Documents, and Notes. Edited by Herbert W. 
Briggs. New York: F. S. Crofts & Co., 1938. pp. xxxii, 984. Index. 
$8.00; text ed., $6.00. 


The tendency in casebooks today seems to be toward fewer cases, more il- 
lustrative materials of other kinds, and more explanatory notes. In the re- 
vised edition of his casebook, Dr. Hudson brought many of his footnotes up 
into the text as comment, thereby distinctly increasing its utility, so far as 
this reviewer is concerned. Professor Briggs carries the tendency still fur- 
ther, with corresponding gain. His book is a happy combination of text- 
book and casebook, fortified by references which enable a student to run 
down a subject as far as he wishes to go. If it does not have as many cases 
as others, it compensates by offering a much more extended critical comment. 
Professor Briggs has manifestly done much research and study for his edi- 
torial notes. 

The book contains some 200 cases, of which about one-half or more comes 
from international tribunals, and the other half is divided between United 
States and foreign courts, almost as many of the latter as of the former. It 
is now possible to offer many more opinions from international courts than 
could be done in earlier casebooks. Fifty-eight quotations from documents 
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are given. They include such materials as the Argentine Anti-War Treaty, 
the Brussels Convention on Immunities of Government Vessels, Hague Con- 
ventions, Resolutions of the Institute of International Law, the Covenant of 
the League of Nations and various documents in interpretation or application 
thereof, domestic statutes, et cetera. These documents illustrate interna- 
tional legislation, and are as valuable as cases for the study of international 
law. Finally, there are 93 editorial notes, ranging from a few lines to many 
pages each. 

The chief contribution which Professor Briggs makes is to be found in these 
notes. Each reader, according to his own views, will quarrel with statements 
or omissions, but the standard for each is high. The notes are longer when 
dealing with new or insufficiently studied subjects—such as the effects of ree- 
ognition, the definition of war, or sanctions. The note concerning jurisdic- 
tion over aliens (p. 302) is an example; it might have included something 
of the developing international penal law. The matter of title derived from 
conquest might have been handled under that heading, rather than under 
treaties made by duress. Where a note is interrupted by a case (pp. 92. 
95) it would be helpful to mark it “Continued on p.—.” Professor Briggs is 


fair enough in his notes; his own views are not concealed, and occasionally 
crop out in such phrases as “fished up” (p. 641), or “excited political mani- 
festo” (p. 632). A sense of humor is occasionally revealed, and becomes 
irrelevant (though none the less enjoyable) in the note on page 960. 

It is a compact little book, more convenient for handling than any other. 


To one who, like this reviewer, is not content with a mere collection of cases 
from which the student is to make such deduction as he can, this book appeals 
very much. It will be welcomed by those who like a text with illustrative 
cases, and by those who like a casebook with comment and explanation. 
EaGcLeton 


Boundaries, Possessions and Conflicts in South America. By Gordon Ire- 
land. Cambridge, Mass.: Harvard University Press, 1938. pp. xii, 345 
Folder map of South America. Index. $4.50. 

Within the limits of 334 pages the author has made diligent effort to tel! 
“the factual story of the boundary disputes which have constituted so large 
a proportion of the international problems of the South American Republics 
for over a hundred years,” and also to cover the matter of “island Possessions 
and “existing treaty relations,” and to add three appendices. Of necessity 
he has been obliged to omit much and to say little. Hence, it would perhaps 
be unfair to charge remissness because of his omission of reference to matters 
that it might have been well to mention or emphasize, such, for example, 2° 
the reservation under which Argentina, late in 1932, accepted the declaration 
of nineteen American Republics concerning non-recognition of territorial 
acquisitions by force of arms. It occasions surprise that the author, writing 
as he did late in October, 1937, should declare that under the Covenant of the 
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League of Nations “the members of the League must immediately sever all 
relations with the offending country” which in violation of Articles 12, 13 or 
15 of the Covenant should embark upon war. (p. 82.) 

Despite his announcement that “earnest endeavor has been made to present 
every situation unemotionally and impartially” (p. v), the author declares 
(p. 89) that the Assembly of the League of Nations on May 21, 1935, “influ- 
enced by a mixture of pacifism, political opportunism and timidity,” decided 
to postpone until a certain event, a final decision in relation to the existing 
dispute between Bolivia and Paraguay. Again, in discussing the Tacna- 
Arica dispute, he declares (p. 169) that “the usual United States ignorance or 
inappreciation of South American realities and reactions, which in 1922 in a 
legalistic gesture to Bolivia closed the door to such broadening of the discus- 
sion as might have alleviated or even averted the Chaco War, thus went on in 
1925, ete.” In relation to the pending and important controversy between 
Peru and Ecuador, the author states that (p. 229), “If the whole arbitration 
does not break down over some foolish pride or politician’s selfishness the 
formal case will doubtless be presented and argued before some United States 
lawyer or judge appointed by President Roosevelt with the assistance of the 
State Department; and after solemn deliberation he will recommend and the 
President will announce a compromise award splitting the remaining disputed 
area.” It is to be regretted that the author has thus publicly suggested that 
the Chief Executive of the United States may be expected to exercise the 
arbitral function, if committed to him, in a way that the author must realize 
would probably constitute an abuse thereof. 

Such blemishes do not detract, however, from the value of the work of the 
author in portraying the relevant facts pertaining to the controversies dis- 
cussed. He has successfully mirrored the texts of pertinent treaties. He has 
placed within reach of his readers reliable means of getting at the facts which 
have disturbed adjacent states of South America in relation to their common 
boundaries. Adequate documentation is generally given, although in regard 
to the late and most recent phases of particular differences the sources of 
statements of fact are at times omitted. 

In his Chapter III the author offers “general considerations” pertaining to 
the arbitration of boundary disputes between Latin American Republics. 
He is pessimistic as to the value of arbitration or the likelihood or success of 
its use in South American boundary disputes. He declares (p. 275), “There 
is little reason to expect better results in the future when a territorial conflict 
suddenly arises. The government in power on either side will push its claims 
to the utmost, to gain domestic support, and diplomatic correspondence, 
strategy and maneuvers will postpone as long as possible facing the critical 
choice between an expensive appeal to force and public-pride-wounding 
resort to arbitration.” It is perhaps unnecessary to suggest that there may 
be reasons for a more hopeful view. 

In his Appendix B on Uti Possidetis, the author is not at his best. To de- 
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clare, as he does (p. 233), that the signing at Madrid on January 13, 1750, of 
a treaty by Spain and Portugal “virtually recognized the uti possidetis” is 
an anachronism. The author has not informed his readers that, regardless 
of practices which the term uti possidetis was employed to describe, the 
American Republics of Spanish origin felt no obligation to respect, and were 
not in fact disposed to respect, a boundary laid down by the Spanish monarch 
in the last days of the monarchical régime when for any reason it did not 
correspond with what revolutionary or post-revolutionary acts served to place 
within the control of neighboring states. The United States, notwithstand- 
ing the excerpt quoted by the author from Secretary Marcy’s dispatch of 
July 26, 1856 (p. 328), made clear its position in the declaration of Mr. John 
Quincy Adams in his communication to the President of August 24, 1818, in 
relation to the efforts of Buenos Ayres to demand recognition of its claims to 
dominion over the whole Vice-Royalty of the La Plata (see Moore, Digest, I, 
78-79) , a document to which the author does not advert. 

The reviewer is far from desirous of laying undue stress on strictures which 
are not designed to indicate lack of deference for the author’s major endeavor. 
He is entitled to much credit for assembling the documents which he has 
paraphrased, for the interest which he has inspired, and for giving us the 
fruits of his indefatigable labors. His book will be read with great interest 
by all who are concerned with the amicable adjustment of territorial differ- 
ences in any land. The reviewer would express the hope that the author may 
regard his present work as merely a preliminary step in a path where he may 


proceed further. CHARLES CHENEY HyprE 


De Re Militari et Bello Tractatus. By Pierino Belli. With an Introduc- 
tion by Arrigo Cavaglieri. (The Classics of International Law, No. 18.) 
Vol. I: Photographic reproduction of the edition of 1563, pp. Ixvi, 300, 
Index; Vol. II: Translation of the text, by Herbert C. Nutting, with trans- 
lation of the introduction and indexes, pp. xl, 411, Index. Washington: 
Carnegie Endowment for International Peace; New York: Oxford Uni- 
versity Press; London: Humphrey Milford; Oxford: Clarendon Press, 
1936. $7.50; 30s. 

With the exception of Legnano’s fourteenth-century treatise on war, re- 
prisals, and dueling (No. 8 in the series) , Belli’s work on military affairs and 
war is the earliest so far chosen for presentation as a classic of international 
law, pursuant to the suggestion made by Dr. Scott more than thirty years 
ago. The standing of Belli as a forerunner of Grotius has been the subject 
of some controversy, the details of which are discussed, with a conclusion 
highly favorable to the author, in the introduction by the late professor of 
international law in the University of Naples. Readers who have hereto- 
fore been deterred by the scarcity and the difficulty of the renascence Latin 
text will be enabled by Professor Nutting’s excellent translation to form 
their own judgment as to the contribution of Belli to the development of in- 
ternational law. 
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The work was heralded by its first publisher as a practical treatise “very 
essential for all judges,” and merit was claimed for its incidental treat- 
ment of “many points . . . which concern civil administration” as well as 
for its discussions of military matters. Approximately half of the treatise is 
devoted to such subjects as military organization, military offenses, and the 
privileges and pay of soldiers. The chapters which give permanent value 
to the treatise are chiefly those which relate to declarations of war, the treat- 
ment of prisoners, the effect of truces, the issue and use of safe-conducts, 
and the rights and duties of parties to treaties of peace. 

The principal authorities cited by Belli are the Corpus Juris Civilis and the 
Corpus Juris Canonici. Numerous Italian jurists are also cited, and illus- 
trations and apt quotations are freely drawn from the Bible and from Homer, 
Virgil, Ovid, Livy, Cicero, Tacitus, Demosthenes, Quintilian, Plutarch, and 
others whose names rarely appear in modern legal treatises. The author’s 
style is not notable for felicity, but it seems likely that in the near future 
writers in the field of international law will be found to be making use of 
such expressions as the following, which are found in the translation at the 
pages cited: Unjust wars are sheer brigandage (p. 59) ; there is no peace apart 
from justice (ibzd.) ; it can hardly be that it is permissible to resist a party 
enforcing his right under the law of nations (p. 64); hostilities must not be 
begun before a declaration of war (p. 78); no one should employ poison 
against an enemy, be he ever so aggressive and dangerous (p. 89); war is 
preferable to a doubtful peace. . . . And with this accords the high-spir- 
ited reply of the Privernian in the Roman Senate: “If you grant us a righteous 
peace,” said he, “we will keep it forever, but a bad peace we shall not keep 
long” (p. 279). 

With respect to the editing of the work, it is sufficient to say that the high 
standard set in previous numbers of the series is maintained. 

TURLINGTON 


Die Lehre vom Primat des Voélkerrechts in der neueren Literatur. By Wal- 
ter Schiffer. Leipzig and Vienna: Franz Deuticke, 1937. pp. 286. Rm. 12. 


This is an excellent and detailed analysis of the theories of the primacy of 
international law, developed in the more recent literature. This theory has 
been built up particularly by the authors of the so-called “Vienna School,” 
but is, by no means, restricted to this school. Representatives of this the- 
ory are to be found in many lands among modern writers, who, sometimes, are 
influenced by the ideas of the “Vienna School,” but often also are quite inde- 
pendent of this school, anchoring their constructions in a theoretical and phil- 
osophical basis very different from that of the “Vienna School.” 

It is, unfortunately, impossible, within the framework of a short review, to 
give details of the rich contents of the book under review. All that can be 
done here is to give a few summary indications. As a starting point the au- 
thor takes Triepel’s famous dualistic doctrine which, notwithstanding its 
dualism, had been inspired by the wish to found the superiority of interna- 
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tional law in something other than the will of the single state. Up to the 
present day, Anzilotti, co-founder of the dualistic doctrine, and later 
strongly influenced by the ideas of the “Vienna School,” tries to combine this 
dualism with the primacy of international law. 

The author analyzes the theory of the primacy of international law in the 
writings of five of its principal representatives: Krabbe, who bases the va- 
lidity of law on the juridical conscience of men; Duguit and Scelle, who be- 
long to a sociological, “realistic,” biological school; and Kelsen and Verdross 
as representatives of “pure jurisprudence,” although Verdross’ theory has 
taken, in the last years, an openly avowed turn to a full natural law 
theory. 

Their constructions, although different, are all monistic. They try to do 
away with the sovereign state and its will as the only source of all law; they, 
therefore, concentrate their attacks on the dogma of sovereignty. But the 
weakness lies, according to the author, in the fact that they have been un- 
able—with the exception of Kelsen—definitely to clarify the fundamental 
problem of the relation between law and state, law and power, law and organi- 
zation, that they all—again with the exception of Kelsen—work with a dual- 
ism of legal orders, the positive law and a “higher law.” 

The author’s criticism is purely immanent, showing the intrinsic contra- 
dictions of the theories, while taking their bases for granted for the purposes 
of his criticism. He shows that under the common denominator of the “pri- 
macy of international law,” are not only to be found different constructions, 
but that the formula itself has not always the same meaning. But all these 
theories try to find a basis for a truly supra-national law in something other 
than the powerful will of the separate states. All these theories have in 
common that they are in an intimate relation with the given historical situ- 
ation at the end of the World War, when the foundation of the League of 
Nations seemed to promise, if not the realization, at least the beginning of a 
“new international law,” different not only in degree but in kind from the in- 
ternational law of pre-war days. That is why the present international law i: 
nearly always conceived as a primitive law, on the road to higher develop- 
ment that leads to the super-state. And as all these theories have further an 
intimate connection with democratic ideals and the idea of human progress, 
they conceive this world-wide super-state not as a World Empire, but as ¢ 
World Federal State. 

Notwithstanding the fact that today international events are moving in 3 
very different direction from that promised in 1919, these theories have : 
lasting importance. They have recognized that the “quasi-anarchical” situ- 
ation of pre-war days is, by no means, a logical necessity, nor an uD 
changeable and final point of historical development. They have, further 
made it plain that a mature international law, as distinguished from a primi- 
tive law, is indissolubly connected with a powerful organization to enact an‘ 
to enforce the law. And this is no small gain. For, as the author correctly 
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states, no solution of the very practical problems of the reorganization of in- 
ternational relations is possible without theory. Joser L. Kunz 


Henry Wheaton, 1785-1848. By Elizabeth Feaster Baker. Philadelphia: 
University of Pennsylvania Press, 1937. pp. xii, 425. Index. $4.00. 


Henry Wheaton deserved an adequate biography and Dr. Baker has pro- 
vided it. Few Americans have had careers so varied and yet so unified as to 
results as Wheaton, and yet few have had so many disappointments. Wheat- 
on’s Reports, Wheaton’s treaties and Wheaton’s International Law are three 
great monuments of a great man. Dr. Baker, using unpublished official and 
private papers to be found not only in the Department of State but in foreign 
archives and in many American libraries, has managed to let Wheaton’s char- 
acter and personality emerge from the documents and to portray it upon her 
printed pages. Only by the large use of the Wheaton papers at Brown Uni- 
versity was made possible a narrative such as the present volume contains. 

Henry Wheaton (1785-1848) came of Rhode Island seafaring stock, which 
may account for his early interest in maritime law. At Brown University 
(he graduated in 1802), he became a good Latin scholar and had an interest in 
history. His law studies were in a lawyer’s office at Providence. He had 
the benefit of a year of European travel, during which he observed and 
studied French and English court systems and practice. He translated the 
Code Napoleon into English. Returning to America, he was an editor and, 
then, during the War of 1812, a lawyer in New York, a counsel in prize cases, 
author of a work on prize law, a division judge-advocate in the Army and 
Chief Justice of the Marine Court of New York, all of this before he was 
thirty years of age. Then he became reporter of the United States Supreme 
Court (1817-1827), one of the revisers of New York State laws (a member of 
the New York Assembly in the meantime), until he was appointed by J. Q. 
Adams as Chargé d’affaires to Denmark. His diplomatic career lasted until 
1846, when Polk appointed in his place Andrew Jackson Donelson, as a de- 
serving democrat. In these nineteen years, he acted as Chargé to Denmark, 
as Minister to Prussia and to other German states. During this period, he 
negotiated a claims convention with Denmark (1830), emigration treaties 
abolishing droit d’aubaine with Hanover (1840), Hesse (1844), Wiirttemburg 
(1844), Bavaria (1845), Saxony (1845), Nassau (1846), all of which were 
ratified, and laid the foundations for later similar conventions with other Ger- 
man states, by which the current of German emigration to the United States 
was regularized. His greatest diplomatic victory—that with the Zollverein 
in 1844—was rejected by the Senate. An account of diplomatic negotiations 
is not apt to be interesting, but Dr. Baker has made a readable story of 
Wheaton’s labors. Had Wheaton done nothing during these years outside 
the scope of his official duties, his place in the history of American foreign 
policy would be secure. As industrious as the President who first appointed 
him, he wrote the history of the Northmen (1831), of Scandinavia (1838) , his 
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Elements of International Law (1836), and his History of the Law of Nations 
(1842), in addition to numerous essays on international law and other top- 
ics, legal, political and literary, which appeared in the periodicals of Europe 
and America. Wheaton’s copyright difficulties over his Supreme Court Re- 
ports and the later controversy over the posthumous editions of the Elements, 
to which the names of Lawrence and Dana are attached—all are adequately 
discussed. ‘There is a full and useful bibliography of Wheaton’s writings. 
Mechanically, the book is excellent. Altogether, it is an important addition 
to the American literature of international law. JESSE 8S. REEVES 


Peaceful Change. AnInternational Problem. A Symposium by C. K. Web- 
ster, Arnold J. Toynbee, L. C. Robbins, T. E. Gregory, Lucy P. Mair, Karl 
Mannheim, H. Lauterpacht and C. A. W. Manning. Edited by C. A. W. 
Manning. New York: Macmillan Co., 1937. pp. villi, 193. Index. 
$2.50. 

This little volume contains eight lectures delivered at the London School of 
Economics, mostly during the early months of 1937, by members of the staff 
of the School. The inspiration for the project was drawn from the program 
of the International Studies Conference which dealt with the problem of 
peaceful change. Although there is an introductory lecture by Professor 
Webster and a summary lecture in conclusion by Professor Manning, there 
is no pretense of presenting an integrated analysis of the subject. The va- 
rious lecturers address themselves to different aspects of the problem and ap- 
proach it each in his own way. Professor Toynbee discusses “the lessons of 
history”; there are two discussions of the economic aspects, one by Professor 
Robbins and the other by Professor Gregory; Dr. Lucy P. Mair approaches 
the subject from the standpoint of an anthropologist, while Dr. Kar] Mann- 
heim considers the psychological aspects and Professor Lauterpacht the legal 
aspect. 

One must agree with the final sentence of Professor Manning’s concluding 
lecture: ‘“Our—that is, the—problem has yet to be fitted with a key.” How- 
ever, only the egregious optimist would expect any book on peaceful change 
to offer a complete solution. In the introductory lecture, Professor Webster 
takes a refreshingly realistic slant, passing over as impracticable in the world 
of today an “international police force and an equity tribunal with power.” 
He also discards “that type of proposal which looks to the practice of altruism 
on the part of sovereign states.” Professor Toynbee discusses certain in- 
stances in which peaceful changes have been made in the world but in the 
short space of his lecture he could not deal with the subject exhaustively, and 
the reviewer did not feel that his consideration of the problem had advanced 
the subject to any appreciable degree. The reviewer was also disappointed 
in the two lectures on economic aspects. Both Professor Robbins and Pro- 
fessor Gregory analyze a number of the economic arguments advanced in fa- 
vor of particular changes, paying particular attention to the German demand 
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for the return of the colonies. Professor Robbins is forced to wind up with 
what he admits is a Utopian suggestion that “the national states must learn 
to regard their functions as the functions of international local government.” 
Professor Gregory is inclined to write off the popular talk about the German 
demands, both because he feels the real difficulties are due to tariff restrictions 
and not to territorial sovereignty, and because he feels that the economic 
advantages of territorial sovereignty are not as great as is sometimes alleged. 
It seems to the reviewer that neither one of the economists pays sufficient at- 
tention to the political issues which underlie economic theory, although both 
of them make passing references to these factors. Dr. Mair speaks with au- 
thority on the problems of the treatment of the natives in Tanganyika. Her 
authoritative discussion of native customs and needs and the manner in 
which they have been met by colonial administrators is novel and valuable. 
She has warm praise for some aspects of British colonial administration but 
is very honest in criticizing certain defects. Dr. Mannheim’s thesis is that 
‘7f one wants to understand the complete dynamics of the origin of war, one 
has to use psychology. Without psychology, the most important details re- 
main hidden.” He presents some very interesting remarks based on studies 
of the habits of the bees. The reviewer was struck by the following pungent 
comment by Dr. Mannheim: 

This kind of social science which divides itself into watertight com- 


partments, indulges in the mere collection of insufficiently analysed 
“facts”, and works with some kind or other of fictitious ad hoc instinct- 


philosophy, is itself part of a mentality which is unconsciously making 
for war. (pp. 131-32.) 


Whatever Professor Lauterpacht writes is worth reading, but the reviewer is 
compelled to admit that he did not find this particular expression of Dr. 
Lauterpacht’s views as valuable as many other things which he has written. 
His thesis may be summarized as follows: after discussing the possibilities 
and difficulties of Article 19 of the Covenant, he concludes that a legal insti- 
tution for effective peaceful change must be based on international legislation. 
“But international legislation means an International Legislature. And an 
International Legislature is a World State. If that word and its implications 
have sufficient deterrent power to cause us to reject the solution involved in 
peaceful change as an organic and effective institution of' international law, 
then that must be the end of the matter.” He also suggests that “it is the 
business of statesmanship and of the science of ethics and international poli- 
tics to evolve generally applicable standards of representation in substitution 
for the mechanical, unworkable and essentially immoral principles of equal- 
ity.” 

Professor Manning comments with a light touch upon the views of various 
other lecturers, paying particular attention to the arguments of Dr. Lauter- 
pacht and indicating his regret that Dr. Lauterpacht should “give his suffi- 
ciently unprepossessing dog such a bad name.” 
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This book is perhaps chiefly significant as one further evidence of the wel- 
come fact that scholars have at long last begun to devote themselves in earn- 
est to this fundamental difficulty of peaceful change. Puiuip C. Jessup 


The Process of Change in the Ottoman Empire. By Wilbur W. White. 
Chicago: University of Chicago Press, 1937. pp.x,315. Index. $3.50. 
The author states that “the present study is an attempt to analyze the 

process of change, not from the point of view of isolated institutions and pro- 

cedures, but from the point of view of the historical process in a particular 
area, including chiefly such mechanisms and processes that may be observed 
to have had a bearing on, or are contemplated in the given political meta- 
morphosis.” (page vii.) In his conclusions he further states that since the 
World War “there have been certain procedures provided which conceivably 
make it possible to arrive at changes in status by legal steps and in a peace- 
able manner. It is conceded that these new procedures are not as strong as 
some would wish.” (page 279.) The author does not seem, however, to 
have succeeded in his avowed purpose. The “process of change” to which 
he refers appears to me to be little else than a historical statement of the 
break-up of the Ottoman Empire. The “procedures” for peaceful change, 
with the exception of the provisions in the Covenant of the League of Nations 
concerning mandates, are only such alterations in territory and political 
status as may come about naturally in any nation, whether Turkey, Russia, 
or any other country. In other words, I am of the opinion that Mr. White 

has not been able to sustain his general thesis. He has, however, done a 

thorough, scholarly piece of work and provided within the compass of one 

volume the essential facts concerning the dissolution of the Ottoman Empire. 

These facts have already been brought out in various works on the subject. 

The value of this volume consists in the thorough way in which these facts 

are assembled for the convenience of anyone particularly interested in the 

Near East. Of particular service are the chapters dealing with the changes 

brought about in Egypt, Palestine, Syria, Iraq, and the other Arab states 

since the World War. Purp MarsHALL Brown 


Great Britain and Palestine. By Herbert Sidebotham. New York and 
London: Macmillan Co., 1937, 1938. pp. x, 310. Index. $4.00. 


The theme of this book, as the author explains at the beginning, deals with 
Palestine not only as a trustee of a mandate, but in its “bearings on interna- 
tional policy and on the whole future of the East.” Although a non-Jew, he 
propounds with deep feeling the aims and ideals of Zionism; he describes the 
steps which led to the Balfour Declaration, which, because of its failure to 
provide for a Jewish State, he calls the “Modified Promise.” The idea of a 
“National Home for the Jewish People,” contained in the Declaration, hardly 
coincided with the author’s argument, put forward by him during the early 
years of the World War, that Great Britain should invade Palestine and 
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found a Jewish State there. This was advocated with the idea of forming a 
Jewish-British alliance. 

Four chapters contain a description of Jewish achievements in Palestine. 
They were not written by the author, however, but at his request by Mr. J. L. 
Cohen, who has given an interesting exposition of the development of Jewish 
activities in Palestine. 

Four chapters follow, entitled, “The British Performance.” The author 
is severely critical of Great Britain as a trustee, chiefly because of the failure 
to preserve law and order. The uprisings of the Arabs are, in his opinion, 
due to mistakes and faults of the Mandatory Power. He censures the gov- 
ernment for its “repeated offers of conciliation” to the Arabs, but he does not 
explain why the Arabs will not be conciliated. Here, the reviewer wishes to 
make the observation, that a more careful weighing of all the elements in the 
problem would add much to the value of the discussion. 

The author stands firm in his contention that the method of ruling Palestine 
should be determined according to its importance in world progress. ‘Nor 
has any race,” he says, “an absolute right to ‘determine’ its own future at the 
expense of some other race which may have more to give the world.” The 
above is quoted from the discussion of Jewish and Arab rights at the Wailing 
Wall. 

In the chapter on “Hitler and Mussolini,” the author looks at Palestine as 
a vital factor in British politics. ‘“In Palestine,” he says, “are the keys alike 
of war and of peace in the Near East; it is the pith and core of a new Eastern 
problem.” 

A whole chapter is devoted to a recital of the Arab Rising of 1936, followed 
by later chapters on the Report of the Royal Commission, appointed to inquire 
into the 1936 disturbances. The Commission recommended that the mandate 
should terminate and that Palestine be divided into three parts—one for 
Great Britain, the second for a new Arab State and the third for a Jewish 
State. A significant quotation from the report is given: “The trouble is 
political and arises from the clash of two nationalisms between which no 
compromise is possible.” ‘This was a great surprise to the author. To use 
his own words, he was not prepared for “so sudden a swerve.’”’ Seemingly he 
had not realized the import of the difference between the 848,000 Arabs in the 
country and the 370,000 Jews, all of whom were jealous of their rights and 
determined to gain their aspirations. 

The book contains two chapters on the partition—one reciting the case 
against partition, and the other for partition. 

By inserting maps which show the proposed plan of the Royal Commission, 
Mr. Sidebotham (‘“Scrutator’) has rendered a useful service to those who 
are studying the subject, and throughout the entire text he has revealed the 
great complexity of the problem. Moreover, he must have satisfied his 
desire which he expressed in the foreword, namely, to publish the book before 
the matter is settled, as he says: “although the story is still incomplete, it 
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seemed better to publish now while public opinion has still a chance of in- 
fluencing the result than to wait until a final settlement has made the issue a 
subject of history.” FANNIE FERN ANDREWS 


Japan in American Public Opinion. By Eleanor Tupper and George E. 
McReynolds. New York: Macmillan Co., 1937. pp. xxii, 465. Index. 
$3.75. 

Two historians, impressed that relations between Japan and the United 
States have been important for several decades rather than for the past few 
years, have attempted to disclose the significance of those relations through 
an examination of American public opinion with respect to Japan. Beginning 
with Port Arthur and Portsmouth, the authors trace the development of this 
opinion, with its elevations and depressions, through the closing of the door to 
Japanese in the United States, the clash of interests in the Pacific, relations 
during and following the World War, at the Washington and Paris Confer- 
ences; the fight for the immigration quota; negotiations during the London 
Conference and after; and complications of the Far Eastern War of 1931- 
1933. The book closes with an account of the relations dealing with the 
guardianship of peace in the Pacific by these two leading Pacific Powers. 

The greatest single source tapped by the authors is the American news- 
paper. Its editorial comments and news columns are repeatedly quoted, 
summarized, analyzed, and discussed. Other sources examined are the 
opinions and views of publicists, professors, Congressmen, diplomats, state 
government officials, and ministers of religion; and the corporate views of 
such organizations as Chambers of Commerce, labor groups, women’s 
clubs, churches, veterans’ associations, patriotic societies, and agricultural 
organizations. Only a study in public opinion can safely and profitably be 
based on newspaper reports and editorials, opinions of individuals, and resolu- 
tions of interest and pressure groups. Especially suspect as a reliable source 
is the newspaper. It has the advantage of being available. It is easy to 
glean and to order information from news publications. But such news is 
hastily assembled. And newspaper editorial positions are frequently biased, 
and dictated by the economic interests of the publisher. In the field of public 
opinion however, where what the people believe to be the facts is as important 
as the facts themselves, such sources are both valid and important. 

The authors have charted the rise and fall of favorable Japanese opinion in 
the United States both accurately and in an intriguing manner. American 
opinion was at first most favorable to Japan, in her Pacific and international 
relationships. There was great admiration for the rise of this progressive 
country to the position of a Great Power. Sympathy and admiration were 
almost universally expressed for the Japanese. Only after Japan’s aims in 
China became clear, and after her determined renunciation of her engage- 
ments as regards China’s integrity and the control of the Pacific, did the 
friendship develop into hostility. 


r 
a 
i 
J 
0 
a 
0 
W 
fc 
I 
al 
p! 
m 
a 
to 
be 
mi 
en 
of 
di 
th 
se 
be 
we 
de 
als 
to 
an 
in 
co 
for 
ad 


BOOK REVIEWS 399 


The bitterest criticism of Japan, speaking historically, grew out of economic 
and social clashes between Americans living on the Pacific Coast and Japanese 
settling in this region. Such social and economic differences led to political 
ruptures with Japan and resulted eventually in discriminatory legislation 
against the Japanese. These safeguards, while effective in protecting the 
interests of certain American groups, greatly offended the pride of the 
Japanese people. This result could have been avoided with a wiser choice 
of means. 

The authors have produced an admirable volume which is most instructive 
and helpful in understanding the course of American relations with Japan 
over the past three decades. It is a thorough, faithful and painstaking effort 
which should provide a model for similar studies of American opinion in 
foreign relations. This book speaks more eloquently than volumes of diplo- 
matic correspondence in explanation of American attitudes toward Japan. 
In the present unfortunate situation, and in the difficult times which lie 
ahead, the detachment of this volume should do much to cause passion and 
prejudice to yield to reason and understanding, in the adjustment of the 
mutual problems of the two leading Powers of the Pacific. 

Cuar.es E. Martin 


Malaysia. A Study in Direct and Indirect Rule. By Rupert Emerson. 
(Bureau of International Research, Harvard University and Radcliffe 
College.) New York: Macmillan Co.,1937. pp. xiv,536. Index. $5.00. 


In recent years the doctrine of indirect rule has received widespread accept- 
ance as the most enlightened policy of colonial administration. It appealed 
to people of widely differing points of view. It appealed to many liberals 
because to them it meant respect for native customs and institutions and 
measures for their preservation from the dissolving inroads of Western influ- 
ences. The imperialist also found much in the policy to commend because it 
offered hope of retarding the development of Western democratic ideas. This 
diversity of motives among the supporters of the policy reflects something of 
the confusion surrounding the question. 

Instead of another book of theoretical discussion, Professor Emerson pre- 
sents an examination of the policy in practice. He could not have chosen a 
better section of the colonial world for this study. In Malaysia there is a 
wealth of comparative material, for here the British and the Dutch have had 
decades of experience with various forms and degrees of indirect rule. Here 
also are found racial diversity and social and economic heterogeneity such as 
to put any policy to a thoroughgoing test. Emerson lays bare the difficulties 
and contradictions inherent in the policy. He concludes that as practiced 
in Malaysia indirect rule brings with it important advantages for the ruling 
countries, such as simplicity, low cost of administration and an efficient device 
for breaking up potential nationalist movements. For the ruled it “brings 
advantages to the extent that it actually lives up to its ethical pretensions,” 
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but, under the sway of the imperialist mentality, “neither direct nor indirect 
rule can basically be more than a convenient machinery for the exercise of 
political and economic control.” The book is a valuable addition to the liter- 
ature of colonialism. A. VANDENBOSCH 


The History of Militarism. By Alfred Vagts. New York: W. W. Norton & 

Co., 1937. pp.x,500. $4.75. 

This book is a strange one, and not easy to grasp and follow. Possibly 
this may be due in part to the background of the author, who served through- 
out the recent war in the German army, came very recently to the United 
States, and perhaps may have an internal spiritual war of hisown. The style 
reminds one a trifle of Clausewitz—an idea which would probably not please 
the author. 

His definite thesis is opposition to militarism; this makes important his defi- 
nition of militarism. “It is not militarism when armies call for and make 
efficient, rational, up-to-date, and, to a certain extent, humane use of the 
materials and forces available to them; when they prepare themselves for war 
decided upon, not by themselves, but by the civilian powers of the state; 
when they refrain from perpetuating themselves for the purpose of drawing 
money, enjoying power and honor, governing soldiers in peace time, and 
drilling them in accordance with the rules of previous wars; when they 
get ready for the true future war which is not ‘in the air,’ but which takes 
the form of an image deduced from the general economy of contemporary 
society.” 

With this idea few Americans will quarrel, but the development of the 
theme is a bit obscure to the American mind—the organization of the ma- 
terial and the style being perhaps dictated by the author’s German philosophi- 
cal background rather than by familiarity with an American audience. The 
author seeks to trace the development of the present-day army from feudal 
times, then to comment upon that army in its relation to the civil government; 
and he makes many telling points, notably on the liberalizing influence of the 
American Revolution in the military field. He finds no novelty in the ideas 
of disarmament, prohibition of new and strange weapons, and armament for 
the sake of putting money into circulation; and he finds them always equally 
ineffective. To clarify thought on his general subject, he calls for better 
writing of military history, both by military men and by civilians. 

All countries come in for his criticism, but America for the least—and that 
coupled with many bits of praise. Any militarism that he thinks he discovers 
in this country he traces to our sudden and unexpected plunge into interna- 
tional affairs in 1898, and to the fact that we have not yet fully found our- 
selves. Conspicuously, he notes that “the old Christian international ideal 
of honor would appear to survive better in newer countries with less of a feudal 
heritage, as in the United States”; and he quotes an address by Mr. Weeks to 
a West Point graduating class, emphasizing this ideal. 
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Mention of the navy and of sea power is conspicuous by its absence; this is 
a landsman’s book entirely. 

In general, the book is distinctly moderate of its type, but the publisher 
seems to have felt that it needed to be “pepped up.” He has furnished his 
own brief review on the dust-jacket, which says little but hints at sensational 
developments—which do not occur; and he has distributed through the book 
a dozen or two lurid illustrations bearing no relation whatever to the text. 

The grouping of the notes by chapters at the end of the book makes them 
difficult of reference; and an index would have been useful. 

Ouiver LyMAN SPAULDING 


Les Origines du Conflit Italo-Ethiopien et la Société des Nations: Des Inci- 
dents de Oual-Oual a l’Agression Italienne. Edited by R. Mennevée. 
Paris: Les Documents Politiques, 1936. pp.379. Fr. 100. 

This volume, which treats of the Italo-Ethiopian conflict from the outbreak 
at Wal Wal in November, 1934, to the decisions taken by the League of Na- 
tions in October, 1935, has the merit of presenting in convenient form the 
extensive series of documents which are essential to an understanding of the 
development of the conflict, such as treaties, various memoranda submitted 
by Italy and Ethiopia to the League of Nations, the award of the Commission 
of Arbitration, the reports of the Committees of Five, Thirteen and Six, 
records of debates in the British House of Commons, and numerous press re- 
ports and comments. Particularly to be mentioned are the chapters devoted 
to the tripartite negotiations which took place during the summer of 1935 
between representatives of Great Britain, France and Italy. In formulating 
his conclusions as to the conflict, the editor expresses the opinion (p. 270) 
that “it is France which has been responsible for the shortcomings on the part 
of England and for the failure of the League of Nations.” 

Without taking into consideration the question as to the merits of the gen- 
eral conclusions of the editor, this volume is not free from certain inaccuracies 
and defects. The editor would appear to give undue weight to the extent of 
Japanese influence in Ethiopia in interpreting the somewhat passive attitude 
adopted by Great Britain in the earlier stages of the conflict as being due to 
the belief that the rapid growth of Japanese interests in Ethiopia would serve 
to check the extension of Italian domination. Also of questionable accuracy 
is the interpretation which the editor places on the Rickett (Standard Oil) 
Concession, namely, that it constituted an “Italo-American maneuver against 
England.” The treatment of the Wal Wal arbitration is somewhat inade- 
quate and omission is made of memoranda submitted to the Commission of 
Arbitration. It is to be regretted that the editor did not see fit to include in 
his compilation of treaties the interesting series of boundary treaties con- 
cluded between and among the limitrophe countries in the last years of the 
nineteenth century, or the Klobukowski Treaty with France which laid the 
basis for modern extraterritorial jurisdiction in Ethiopia. Finally, it is also 
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to be regretted that the editor would appear at certain points to have deviated 
somewhat from a strictly objective treatment of the subjects under examina- 
tion. JoHN H. SPENCER 


The Dollar. A Study of the “New” National and International Monetary 
System. By John Donaldson. New York: Oxford University Press, 1937. 
pp. xxii, 271. Index. $3.75. 


Here is a scholarly survey and analysis of American monetary policies from 
1933 to 1936 which the student of monetary problems will find a useful addi- 
tion to his library. After brief attention to the connotation of certain mone- 
tary terms, the principal dollar measures of the period are carefully outlined. 
Since these measures were, in varying degree, based on, or influenced by, 
monetary ideas, a discussion of the pertinent monetary theories is next under- 
taken. Then follows an attempt to estimate the effects of the measures on 
the internal economy and particularly to assess the extent to which the results 
have been in accord with the theoretical assumptions. 

The second part of the volume is devoted to a parallel treatment of the 
external aspects of the monetary experiment. A sketch of the international 
events leading up to the dollar devaluation, an examination of the theories 
dealing with international trade, price, and currency relationships, a study of 
the actual behavior of American external trade and dollar exchange rates, 
and a comparison of domestic and foreign price trends are presented in turn. 
While it is impossible to dissociate the internal and external aspects of the 
whole monetary experiment, the author arrives at the conclusion that “on 
balance the external results appear to have approximated the objectives 
sought somewhat more than have the internal.” 

In the closing chapter of the volume brief consideration is given to the 
problem of international stabilization. The international monetary arrange- 
ment of September, 1936, constitutes, in the author’s view, a “new” approach 
to the problem. It enables the participants to enjoy a flexibility in adjusting 
their national policies to the international situation of which the old gold 
standard with its essential rigidity did not allow. He regards it, then, as 
more likely that they will prefer “to pursue further the recent evolution of the 
‘new’ monetary system rather than to return to the ‘fixity of the old order’.” 

The statistical material drawn upon by the author is mainly embodied in a 
series of tables published in the appendix. W. H. Wynne 


Briefer Notices 


Treaties and Other International Acts of the United States of America. 
Edited by Hunter Miller. Vol. 5. Documents 122-150: 1846-1852; Docu- 
ment 151: 1799. Department of State Publication No. 1017 (Washington: 
Government Printing Office, 1937. pp. xxxii, 1103. $5.00.) With the ap- 
pearance of each volume of this magistral collection, the usefulness of the 
series becomes more and more appreciable. The work is being done s0 
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thoroughly that it will probably stand as definitive for many generations to 
come. The editor’s effort to illuminate the dark corners of our treaty history 
is not confined to exhausting the official records, but extends to secondary 
literature as well. As eleven of the thirty “documents” in this volume deal 
with claims, the series promises to be a valuable sourcebook on that subject, 
also. Of chief interest in the volume is the material on the Oregon Treaty of 
1846 (to which 100 pages are devoted), on the Guadalupe Hidalgo Treaty of 
1848 (222 pages) and on the Clayton-Bulwer Treaty of 1850 (132 pages). 
Man ey O. Hupson 


Theory and Practice in International Relations. By Salvador de Madari- 
aga. (Philadelphia: University of Pennsylvania Press, 1937. pp. vi, 105. 
$1.50.) The lectures which are here presented were the William J. Cooper 
Foundation Lectures of 1937 at Swarthmore College. The five lectures, 
separate chapters, are: Theory and Practice in International Relations, Psy- 
chological Factors in International Relations, Limitations of Sovereignty, 
The Non-National Pattern, and A General View. The comments on the 
Covenant of the League of Nations are especially illuminating because of the 
author’s long experience in the field of international relations. He has faith 
“in the evolution of the world toward unity, consciousness, and government.” 
He considers that the League of Nations has brought into existence “a rudi- 
ment of world government,” and, if this international machinery should fail 
a hundred times, it should not be scrapped: “That nucleus of world govern- 
ment is there, tangible, and we know what it is.” The final conclusion is that 
international affairs are infinitely more difficult than national affairs, and it is 
impossible for any government to succeed in the administration of its foreign 
policy until foreign affairs are seen as world affairs. Nothing less than the 
creation of a permanent council of world government, in the view of the dis- 
tinguished statesman, can solve the problems raised by foreign affairs. 

CHarLEs W. PIPKIN 


System des Internationalen Minderheitenrechtes. By Ernst Flachbarth. 
(Budapest: R. Gergely Verlag, 1937. pp. xxxii, 475.) This is the first vol- 
ume of the publications of the Institute for the Law of Minorities at Budapest 
University. According to the author’s preface, he spent a decade struggling 
for the rights of the Hungarian minority in Czechoslovakia, and then, after 
being obliged to give up this work and leave his beloved country, he sought 
solace in science, and presents here the fruits of his studies which served to 
add theoretical profundity to his knowledge of the law regarding nationalities 
and minorities. This volume contains a historical view of the subject, and 
the substantive law. Procedural provisions of positive law and his views 
de lege ferenda will be contained in a second volume, which will also bring the 
substantive law down to date and contain an index. While giving a detailed 
treatment of positive law, the author takes pains to disclaim adherence to the 
positivistic school of jurisprudence, and to point out that law regarding 
minorities is no substitute for territorial readjustment. He regards minorities 
provisions as special international law (partikuldres Voélkerrecht), and 
accepts a subjective definition of nationality. Switzerland serves as an illus- 
tration. Likewise “The Yankees speak English, they possess the same litera- 
ture and civilization as the Englanders and nevertheless confess themselves 
as belonging to their American nation. In both these typical cases it was the 
state which has created the nation.” (p. 130.) Epwarp DuMBAULD 
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The Carriage of Goods by Sea Act, 1924. With an Explanation of the 
Hague Rules and Full Notes. (4thed.) By Sanford D.Cole. (New York: 
Pitman Publishing Corp.; London: Sir Isaac Pitman & Sons, Ltd., 1937. 
pp. xvi, 138. Index. $3.00.) Mr. Cole’s useful little book on the Hague 
Rules relating to bills of lading, first published in 1924, is now brought up to 
date by the present edition. The rules were adopted at the Hague Confer- 
ence of the International Law Association in 1921, and were substantially 
embodied in a draft convention at the International Conference on Maritime 
Law, held in Brussels in October, 1922. The British statute which forms the 
subject of this book was passed in accordance with the recommendations of 
the delegates for uniform adoption. Since 1924, corresponding rules have 
been adopted by legislation in many of the British dominions and colonies. 
The Canadian statute was passed in 1936. The Carriage of Goods by Sea 
Act, of the United States, came into force July 15, 1936, and corresponds 
substantially though not entirely with the British. The author discusses the 
British Act in connection with the text of each article, adding cases for inter- 
pretation. The appendices furnish the text of the Hague Rules in English 
and in French, the United States Act of April 16, 1936, and the French statute 
of April 2, 1936. The book is a helpful guide to the obligations of carriers 
under bills of lading, a branch now tending to become practically uniform in 
many countries by standardized legislation. ArTHurR K. KuHN 


Essays in Political Science in Honor of Westel Woodbury Willoughby. 
Edited by John Mabry Mathews and James Hart. (Baltimore: Johns Hop- 
kins Press, 1937. pp. viii, 364. $3.00.) This is a collection of essays, not 
before printed, upon various topics in political science in recognition of the 
long and distinguished services of Professor W. W. Willoughby in this field 
as teacher at Johns Hopkins, as author and as adviser to governments. Pro- 
fessor Garner contributes a just estimate of Willoughby’s work and all will 
join in his praise. There are significant essays in international law by three 
of Willoughby’s former students, by Professor Fenwick upon Political Dis- 
putes in International Law, by Dr. C. Walter Young on the Legal Aspects of 
the Lytton Report, and by Professor Briggs on the Nature of Damages in Case 
of the Failure of a State to Prosecute or Punish. An appendix provides a full 
bibliography of Professor Willoughby’s writings. 

Diplomatic Correspondence of the United States. Inter-American Affairs, 
1831-1860. Selected and arranged by William R. Manning. Vol. IX: 
Mexico, 1848 (mid-year)-1860. Documents 3772-4476. (Washington: 
Carnegie Endowment for International Peace, 1937. pp. xlviii, 1251. Index. 
$5.00.) This volume, compiled in the same excellent manner as its prede- 
cessors, completes the series as far as the relations of Mexico and the United 
States are concerned, for the whole work as planned ends with the year 1860. 
The period covered, hence, is from the close of the Mexican War to the eve of 
the American Civil War, a period of many important events and develop- 
ments in these relations: the partial re-negotiation of the Treaty of Guada- 
lupe Hidalgo, the Gadsden Purchase, the Tehuantepec question, and the more 
or less chronic problems raised by civil disturbances in Mexico, colored by 
hints of intervention, European or American. The negotiation of the Gads- 
den Purchase Treaty may now be examined as it could not have been before. 
Evidently there is some restriction upon the publication of all of the corre- 
spondence referring to this negotiation, else why were omitted the first eight 
pages of Gadsden’s dispatch of September 5, 1854, entitled “Memorandum of 
facts and speculations on the past, present and probable future conditions of 
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Mexico”? The text of the treaty as originally signed, and not easily ac- 
cessible, will be found printed in full (pp. 691-694). The reader will gain 
some knowledge of Gadsden’s character and attainments by reading his 
illuminating although ill-written communications. A despatch from John 
Forsyth, March 18, 1858, reports what might be called Santa Anna’s swan 
song. Remarking that this worthy Mexican patriot might again be in power, 
Forsyth wrote, “I have stronger hopes of making a favorable treaty with 
Santa Anna than I have with the present Government. Santa Anna will 
have money, and he is not afraid to sell territory if that be necessary to obtain 
it.” Fortunately for all concerned, Forsyth was not a good prophet. 
J.S. REEVES 


The Origins of American Intervention in North Russia (1918). By Leonid 
I. Strakhovsky. (Princeton: Princeton University Press; London: Hum- 
phrey Milford, Oxford University Press, 1937. pp. xii, 140. Index. $2.00.) 
In this well-written and scholarly study Dr. Strakhovsky traces the origins 
of American intervention in North Russia. On the basis of data heretofore 
inaccessible to historians, the author is able to give an objective account of a 
military venture which not only “contributed to the early defeat of the Central 
Powers,” but which also prevented the British and French Governments from 
carrying out “their agreement of December 23, 1917, for the dismemberment 
of Russia.” Dr. Strakhovsky clearly indicates the military weakness of the 
Soviet Government in the spring and summer of 1918; a factor of such im- 
portance that Soviet policy was forced to maintain an uncertain balance 
between overtures to the Allies and final submission to German demands. In 
this regard Dr. Strakhovsky brings out a fact of paramount importance: 
intervention in North Russia was the result of an invitation from the Soviet 
Government to the Allies to land troops in Murmansk for the protection of 
Russian soil. It was this fact that led President Wilson to favor the project 
even though General Peyton C. March, the Chief of Staff, had outlined his 
objections to American participation. But the President’s half-hearted de- 
cision to send American troops to North Russia was hardly more than a gesture 
of concurrence with the Allies. He must have clearly understood the fact 
that the small number of American troops that were sent to the Murman coast 
could render no significant service. Itis on the shoulders of President Wilson, 
therefore, that the responsibility for the failure of the North Russian venture 
falls. He had the “opportunity and the actual possibility of diverting a 
sufficient number of troops to North Russia, yet he agreed to the dispatch of 
one regiment only.” CHARLES CALLAN TANSILL 


Nyugat Magyarorszag Ausztridban. (Western Hungary in Austria.) By 
Ivanv. Nagy. (Pécs: Jézsef Taizs, 1937. pp.96. Bibliography. Publica- 
tions of the Institute of International Law of the Royal Hungarian University 
at Pécs, No. 17.) 

Eszak, Kelet, Dél és Nyugat. (North, East, South and West.) By M. 
Miklés, Gy. Zathureczky, I. Prokopy and I. Nagy. (Pécs: Jézsef Taizs, 
1937. pp. iv, 116. Publication of the Institute for the Study of Minorities 
of the Royal Hungarian University at Pécs, No. 2.) 

The first of these two pamphlets is the second revised edition of a study 
originally published in 1931. It consists of an analysis of the administrative, 
political, economic and cultural codrdination into post-war Austria of that 
part of Western Hungary (the so-called Burgenland) which the peace treaties 
allotted to Austria. A brief historical sketch of this small strip of land, 
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which in 1919-1921 created so much bitter feeling between Austria and Hun- 
gary, is followed by an objective examination of the measures taken by the 
Austrian Government to consolidate its position in the only territory that 
country gained as the result of the war—and that from its erstwhile partner 
in the defunct monarchy. Dr. Nagy’s conclusion is that Austria, unlike 
other states in Southeastern Europe having a minority population, adopted a 
tolerant and conciliatory attitude toward Hungarians and Croats scattered 
through Burgenland, and that, consequently, the hope of certain statesmen to 
drive Austria and Hungary apart forever was frustrated. 

The second pamphlet contains four lectures concerning the condition of 
Hungarian minorities living on territories detached from Hungary by the 
peace treaties and allotted to Czechoslovakia, Rumania, Yugoslavia and 
Austria, respectively. The last of these four lectures is merely a reprint of 
Dr. Nagy’s study of Burgenland, reviewed above. The treatment of na- 
tional, religious and linguistic minorities in post-war Europe has left, as com- 
monly known, much to be desired and constitutes one of the many causes of 
dissatisfaction and of increasing unrest leading to the present lawlessness 
prevailing on that continent. Hungary, having no other means at her dis- 
posal, has been as vocal in the chorus of complainants as any other nation, and 
—as unprejudiced observers concede—not without justification. It is there- 
fore not surprising that the tone of three of the four lectures—those describing 
the lot of Hungarian minorities in Czechoslovakia, Rumania and Yugoslavia 
—is rather critical. None of these essays may be regarded as profound and 
erudite studies of the vexatious minority question. They more or less scratch 
the surface by pointing to obvious grievances and are significant rather as 
mirroring an atmosphere weighing heavily on peoples living in the Danubian 
area. Francis DEAK 


Annuaire de lV Association Yougoslave de Droit International. Vol. III, 1937. 
(Belgrade-Paris: Les Editions Internationales, 1937. pp. 506.) The Asso- 
ciation Yougoslave de Droit International, founded in 1928 and affiliated with 
the International Law Association, has maintained an active publication 
program since 1931. Its major publication is the Annuaire, preceding issues 
of which appeared in 1931 and 1934. Approximately one half of the present 
volume is devoted to fifteen leading articles on various aspects of diplomatic 
history and of public and private international law, particularly as these have 
relation to the policies and problems of Yugoslavia. Despite their localized 
emphasis, these articles maintain a high standard of scholarship. But pro- 
fessional workers in the international law field will probably find the technical 
data compiled in the second half of the volume of even greater value. Pro- 
fessors Andrassy and Bartos have abstracted 41 decisions of Yugoslav courts 
on points of international law, handed down between 1928 and 1932. Several 
collaborators have produced six bibliographies, totaling 126 pages, listing the 
books, doctoral dissertations, and articles dealing with questions of Yugoslav 
law published between 1930 and 1936 in Germany, France, England, Italy, 
Czechoslovakia, and Yugoslavia. These bibliographies, arranged by lan- 
guage, render an indispensable service for students of Balkan questions. The 
concluding sections of the Annuaire enumerate and describe an impressive 
number of international law associations, peace organizations, private inter- 
national organizations, commercial organizations, and associations of jurists 
functioning in Yugoslavia. Included, also, is the customary explanation of 
the organization and program of the Association Yougoslave. The present 
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Annuaire is eminently worthy of admission into the company of the publica- 
tions of older and better-known international law associations. 
H. ARTHUR STEINER 


Recueil de Documents Diplomatiques et Politiques sur la Dénoncuation de 
VAccord de Locarno par l’Allemagne et la Réoccupation militaire de la 
Rhénanie démilitarisée. Edited by R. Mennevée. (Paris: Les Documents 
Politiques, 1936. pp. 184. Fr. 50.) This collection of documents, in 
French, and in many cases based upon texts originally appearing in Le Temps, 
covers the period from March 7 to July 31, 1936. The occasion for the pub- 
lication of the collection appears to have been the author’s desire to provide 
documentary support for his thesis that, as the result of M. Laval’s foreign 
policy, France found herself alone when Hitler, taking advantage of her 
isolation, sent German troops into the demilitarized Rhineland. The collec- 
tion does not have the scope of that of Berber, not covering the background 
of the remilitarization of the Rhineland, and adding few documents of more 
recent date not included in Berber’s collection. Apart from its limited and 
biased character, its value for the serious student is considerably reduced by 
the fact that English and German texts are given only in French translations. 

LELAND M. GoopricH 


Documents on International Affairs, 1936. Edited by Stephen Heald and 
John W. Wheeler-Bennett. (New York: Oxford University Press; London: 
Humphrey Milford, 1937. pp. xx, 717. $14.00.) No greater service can 
be rendered to persons and institutions interested in world affairs than the 
publication of this authoritative and comprehensive collection of official docu- 
ments, following the issue of a similar volume for the year 1935 a year ago. 
Certainly a basic need for study and grasp of international relations is con- 
venient access to public papers carefully selected and edited, and it is to be 
regretted that the demand for such valuable compilations is so small as to 
elevate the price which must be charged to a level beyond the reach of many. 
The sections devoted to Germany and Austria, Italy and Japan, contain in- 
numerable illuminating passages, which are of great interest and importance 
in the light of subsequent events in Europe and Asia. Other sections are 
devoted to the international status of Belgium, proposals for European peace, 
problems confronting Central and Eastern Europe, developments in Egypt, 
the Chaco Dispute, the Pan American Conference at Buenos Aires, limitation 
of naval armaments, world economic affairs, and the Montreux Straits Con- 
vention of July 20, 1936. Witson Leon GoDSHALL 


Essai sur la Portée de la Clause de Jugement en Equité en Droit des Gens. 
By Georges Berlia. (Paris: Recueil Sirey, 1937. pp. 214. Index.) The 
means whereby rational solutions may be found in international controversies 
is the broad subject of this inquiry. The author examines the restrained 
effect given to provisions for the settlement of claims according to the prin- 
ciples of international law and equity, and comes to the proliferation of post- 
war treaties making a decision ex aequo et bono the last resort in various 
systems of pacific settlement. This introduces a consideration of the so- 
called political controversy, by which the author means “tout litige a propos 
duquel les parties ne se contestent point réciproquement un droit.” Such con- 
flicts call for a legislative remedy which may more appropriately be given 
by a political organ such as the League Council than by any judicial body. 
Talk about an international court of equity Dr. Berlia dismisses effectively 
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as tending only to confusion. Brief summary reflects inadequately the char- 
acter of a book whose merit lies, not in any pretentious proposal, but in its 
hard-headed and lawyer-like analysis. Avoiding hazy discourse about the 
meaning of equity, Dr. Berlia has made a sagacious report on the conditions 


essential to its application in the relations between states. 
CHARLES FarRMAN 


James Madison: Builder. By Abbot Emerson Smith. (New York: Wil- 
son-Erickson, Inc., 1937. pp. xii, 366. Illustrated. Index. $4.00.) This 
volume of fifteen chapters is a scholarly, illuminating and readable interpre- 
tation of a great Virginia leader in the formulation of the American Federal 
Constitution. It fittingly appears coincident with the sesquicentennial com- 
memoration of the Convention of 1787, in which Madison especially sought to 
increase Federal authority as a remedy for the political evils of a critical period 
of unsatisfactory government. In addition to its concise and direct treatment 
of public affairs, it gives considerable attention to social affairs. The author 
classes Madison with the group of early leaders who did most to inculcate a 
general feeling of proper veneration for the Constitution. In the field of 
diplomacy he states that Madison’s one success was the direct negotiation of 
October, 1809, with the arrogant British Minister, Jackson, whom he adroitly 
led into an untenable position, and that his greatest mistake was his decision 
to regard the Cadore letter as evidence of the repeal of Napoleon’s decrees. 
The volume is well written, and is equipped with a brief bibliographical note, 
brief chapter references, and a satisfactory index. 

The Influence of Border Troubles on Relations between the United States 
and Mexico, 1876-1910. By Robert D. Gregg. (Baltimore: Johns Hopkins 
Press, 1937. pp. 200. Index. $2.00.) This volume, on a subject recently 
treated by two other writers as parts of volumes on American policy in Mex- 
ican relations, is well written and well documented. After a brief introduc- 
tory chapter on the border problem before 1896, including the question of 
border crossings in pursuit of marauders fleeing into Mexico, it primarily 
treats the negotiations relating to the recognition of Diaz, the border law- 
lessness of 1878-81, in which he presents the disorders resulting from friction 
between Ord and his immediate superior (Sheridan), and the influence of the 
coming of railways (and other forms of economic penetration) upon the 
retreat of disorders of the frontier after 1881. The author has been diligent 
in the collection and interpretation of his materials, both printed and manu- 
script. The volume is equipped with footnote references, a special bibliog- 
raphy of sources (manuscript, official published documents and secondary 
publications) , and a satisfactory general index. The narrative is practically 
free from errors. Two small slips appear on p. 182 and three on p. 184 in 
references to Blaine’s and Hitt’s instructions of 1881 (not 1887) to Morgan 
(in Vol. XX Mexico Instructions). J. M. CALLAHAN 


French Indo-China. By Virginia Thompson. (New York: Macmillan 
Co., 1937. pp.517. Index. $5.00.) French Indo-China, termed by Albert 
Sarraut the most important of France’s colonies, and the subject of a com- 
mercial treaty concluded by the United States in May, 1936, has recently 
attracted considerable attention in this country. Miss Thompson’s volume, 
published under the auspices of the Institute of Pacific Relations, offers a 
comprehensive, generally authoritative treatment of the contacts between 
French and native culture and institutions. The author visited Indo-China 
as well as France, but bases her book mainly on unofficial French sources, 
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rather than on personal knowledge or inadequate official documents. She 
deals topically with native institutions, economic enterprise, cultural develop- 
ments, administration and law, foreign relations, and the reactions to French 
colonization. On the whole, the facts are well presented and the interpreta- 
tions judicious. In some cases, as in dealing with international relations, a 
topic which is sketchily treated, the author is somewhat misled by her French 
authorities and would have done better to consult the available documents. 
She concludes that nationalism and economic developments constitute 
France’s most significant contributions to Indo-China and that, except in the 
economic realm, the changes brought about by French rule have been more 
destructive than constructive. There are few footnotes, but the bibliography, 
while omitting some important references, is extensive. A clear, simple map 
and a fair index are useful auxiliaries of the text. G. LEIGHTON LaFuzE 


War Finance and Its Consequences. By F. Fairer Smith. (London: Faber 
& Faber, Ltd., 1936. pp. 320. Index. 12s. 6d.) If war is a totalitarian 
enterprise in which a nation embarks as a unity, should it not be financed 
from the resources of the country without regard to the profits of individuals? 
Such is a rough statement of the question that is raised in this timely and 
provocative book. Mr. Smith traces much of the inequality in wealth in 
Great Britain to the injustices of British finance during the World War. 
Some investors increased their wealth enormously while their fellow citizens 
fought in the trenches. The author contends that the costs of the war should 
have been met from taxation. He roundly criticizes British financiers for 
borrowing the money which the government had itself created through the 
expansion of the currency. Interest paid on borrowings was too high. The 
government, being practically the only borrower, should have controlled the 
money market to its own advantage. We need not agree entirely with this 
condemnation of the financiers who, at a desperate time, could hardly have 
been expected to oppose the deeply established habits of a profit-motive 
economy. The tendency of the argument as respects future action, however, 
appears to be distinctly on the right side of the question. Legislators every- 
where can learn a great deal from reading this account of British war finance 
and its unequal effects. BENJAMIN H. WILLIAMS 


Norway and the Nobel Peace Prize. By Oscar J. Falnes. (New York: 
Columbia University Press, 1938. pp. xii, 332. Index. $3.50.) This 
interesting work relates the final establishment of the Nobel Peace Prize to 
the development of the peace movement in Norway—that movement being 
closely akin to other humanitarian causes such as slavery, alcoholism, ete. 
This movement, stronger after 1860, was adorned by a group of illustrious men 
and women from all walks of Norwegian life. The author traces the relation 
of this peace movement to the long, irritating dispute with Sweden over her 
inadequate representation of expanding Norwegian commercial interests 
abroad. He reviews the position of Bjérnsterne Bjérnson, who fought 
devotedly for peaceful settlement because one half of Norway, he thought, 
would in war be arrayed against the other half and all Sweden. It is clear 
though that the movement was not based entirely on immediate reasons but 
was broadly scientific and philosophical. The fact that Alfred Nobel (1833- 
96), a Swede who had made his fortune in armaments, designated the Nor- 
wegian Storting to appoint his committee of award was a fine stimulus to peace 
efforts. Nobel’s will (1895) was so loosely drawn as to make serious diffi- 
culty for the committee, which had to supply large details by regulation. 
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The author explores the effect the award had in stimulating peace activities—a 
purpose apparently not served when the prize was awarded to men at the end 
of their active years. The fruitful work of the Nobel Institute at Oslo is 
described and appraised over a term of years marked by quiet, vigorous work. 
After reading this book one understands better the psychological contribution 
of the Norwegian people to the search for world peace. The bibliography, 
chiefly of Norwegian works, is full and good. BeEssiE C. RANDOLPH 


Prelude to Peace. By Henry A. Atkinson. (New York and London: 
Harper & Bros., 1937. pp. x, 222. Index. $2.00.) Dr. Atkinson, General 
Secretary of the Church Peace Union and of the World Alliance for Interna- 
tional Friendship, takes unto himself here the task of setting forth a “realistic 
view of international relations.” Struggling to be “realistic” in dealing with 
such matters as “preparedness”, “the world community”, “sanctions”, “raw 
materials”, “nationalism”, “education”, “religion”, he comes to the arresting 
conclusion that “we know how peace can be secured.” It is quite simple. 
All that is necessary is that nations “do away with the instruments of war 
and establish the means for carrying out methods of a peaceful solution of 
their difficulties.” Frankly, this compilation of very positive views, not 
altogether judicially balanced, raises as many questions “realistically” as it 
answers. It disturbs more than it convinces. The author, for example, has 
tried Italy, Japan, Germany, in the privacy of his own study, and regretted, 
apparently, that the League of Nations has not executed them. He curiously 
finds the word “sanctions,” clearly defined in all our dictionaries, used famil- 
iarly and frequently by Alexander Hamilton, and others throughout the 
centuries, to be “new among English speaking people”, and proceeds to call 
this “new” word “really the definition of security.” Then, contrary to his 
own views as to “how peace can be secured”, he goes on to hold that “the 
world community must have at its command a force that will demand respect,” 
which means “some effective world police”. Again, convinced that he knows 
how “peace can be secured”, the author leaves one wondering why he leaves 
out so unrealistically the daily achievements of foreign offices, the rise of the 
principles of international law, the growth of arbitral and judicial procedures. 
The book, written in our most modern mood, illustrates to this reviewer why 
George Fort Milton, Special Assistant to the Secretary of State, has recently 
“come to feel less and less assured of the merit of simple statements, fetching 
formulae, magniloquent maxims for controlling the conduct of the group, race, 
or nation.” This “Prelude to Peace”, not without values, includes, we fear, 
too much of the whole cacophonous phantasia itself. ARTHUR DEERIN CALL 


Is It Peace? A Study in Foreign Affairs. By Graham Hutton. (New 
York: Macmillan Co., 1937. pp. 364. Index. $2.50.) Among the in- 
numerable volumes bearing titles similar to the present one, Mr. Hutton’s is 
outstanding for the wide range of its information and for the constructive 
character of its criticisms of British foreign policy. The Associate Editor of 
The Economist is far from being a cynic or an alarmist, in spite of the grim 
picture that he paints of the outlook for peace in Europe. He is one of the 
school of true British Liberals who believe in the application of principle to 
foreign policy and who are willing to pay the economic price of peace. While 
he castigates unmercifully the policy of expediency, the policy of refusing to 
make commitments, of playing one side against another, which has charac- 
terized British foreign policy for the past seven years, he does so always with 
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an accompanying statement of the alternatives that might have been pursued ; 
and those who know the record of The Economist will recognize that his 
advice is not mere wisdom after the event. Through eight chapters he sur- 
veys the problems of European and Far Eastern politics and shows the 
interest of Great Britain in the issues involved. Then, in three closing 
chapters, he analyzes the failure of the British Government to take a con- 
sistent position in favor of collective security, the refusal to enforce sanctions 
against Japan in 1931, and the vacillating policy in regard to the Italo- 
Ethiopian crisis, which he calls “the greatest British defeat within living 
memory.” Instead of forestalling the dictatorships, British policy backed 
and filled, until it is now too late to make concessions that would satisfy 
them and remove the standing threat of war. C. G. Fenwick 


Collectivism: A False Utopia. By William Henry Chamberlin. (New 
York: Macmillan Co., 1937. pp.x,265. Index. $2.00.) Thisisaclear and 
convincing discussion of the shortcomings of collectivism as shown in the 
actual experiences of Russians, Germans, and Italians in their respective 
countries. There are eight chaptersin all. In discussing the “Revolt Against 
Liberty” the author reminds us that the Russian, Italian, and German dic- 
tatorships are legacies from the World War. Under the caption, “The New 
Technique of Tyranny” he describes the similarities in the crimes against 
popular government which have been committed in each of the three coun- 
tries. The chapter on “Collectivist Utopia: Reality and Mirage,” shows 


that democracy has an overwhelming advantage over dictatorships, so far as 
the economic, social, and cultural benefits to the people are concerned. Ina 
chapter entitled “Can Democracy Survive?” the reply is made that it can. 
But it cannot survive as a “museum piece, a fetish, a theoretically desirable 


abstract ideal. It must vindicate itself as a superior means of insuring to 
the widest possible number a better material standard of living, a wider edu- 
cational and cultural benefit and greater leisure.” As to “Democracy and 
Peace” (Chapter V), high-sounding phrases like “collective security” and 
“indivisibility of peace” do harm rather than good. Peace can best be 
served in the democracies by preparedness for defense, and by localizing war 
rather than by trying to make it universal. The attack on democracy by 
dictators has failed. Liberty and democracy go hand in hand. In regard to 
Socialism, it cannot be a road to plenty because it cannot be a road to free- 
dom. The concluding chapter is entitled, “The Choice before Civilization.” 
This choice is between communism or fascism, on the one hand, and liberty on 
theother. The choice of course is with the latter. Patrick Henry’s “flaming 
phrase ‘Liberty or Death’ is a sober statement of the alternative that con- 
fronts civilization in the twentieth century.” The book is readable and in- 
structive. The treatment is fair, and gives one an assurance that he is not 
being imposed upon by an author who is a super-salesman. 
Earu WILLIS CRECRAFT 


Must We Go to War? By Kirby Page. (New York and Toronto: Farrar 
& Rinehart, Inc., 1937. pp. xii, 278. Index. $1.00.) This is a skilful, 
simplified, and, for the most part, realistic analysis of the problem of war 
and peace from the point of view of a Christian socialist and pacifist. It is 
Mr. Page’s seventeenth book since 1920 and his eighth on the general subject. 
Naturally he has repeated much of the analysis and argument in his former 
works and has had to rely upon materials already quite familiar to the pro- 
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fessional students of the subject. The book is replete with long quotations, 
chiefly from secondary sources. Tested by the needs of the readers for whom 
it is intended, 7.e., the citizenry at large, it is a contribution to the clarification 
of their attitudes. The headings of the foreword and each of the ten chapters 
are in the form of questions and for each of these Mr. Page has an answer. 
War is defined in terms of its horrendous manifestations. The many familiar 
recognized causes of war are explored. Collective security supported by 
armed force or economic boycotts is eschewed. The author advocates the 
principle of “effective non-violent coercion” (Ch. VII), but does not demon- 
strate precisely how it could be made to operate in the present-day interna- 
tional community. Programs of attitudes and action for the individual, 
groups, the United States, and the international community are outlined, 
particularly in the last four chapters. Many less confident students of the 
subject, though agreeing with much of Mr. Page’s analysis of the problem and 
sharing his aversion to war, will question the wisdom or practicability of 
some of his proposed solutions. Henry REIFF 


The Final Choice. America between Europe and Asia. By Stephen and 
Joan Raushenbush. (New York: Reynal & Hitchcock, 1937. pp. xii, 331. 
Index. $2.50.) The unanswered question, the authors of this volume say, 
which is always asked when field guns begin to bark anywhere is, What should 
America do? “For years we have not thought about peace; we have prayed 
about it. We have wished for it as farmers in the Dust-bow] wish for rain. 
. . . We have hardly begun to consider peace, either for the nation or for the 
world, as a job to be done and paid for.” Exactly how the job is to be done 
and what the price is to be may be learned from a chapter which is called, “A 
Contract for Peace or War.” The proposal for such a contract is introduced 
with the statement that England, France and Russia are faced with three 
choices: and that the United States, if interested in preventing war, must face 
the same alternatives. As these authors present the three choices they are 
as follows: These Powers can unite to destroy the dictatorships of Italy, 
Germany and Japan. Or they can yield to them still further until they no 
longer have the power to stop yielding. Or, they can come to some agree- 
ment with them which will end definitely their threat to the peace of the 
world. The full text of the agreement here proposed is set forth in eleven 
articles which are to become effective when ratified by the seven Great Powers. 
Here are some of the proposals: Tariff barriers between the participating 
nations are to be reduced gradually to half the present rates; colonies are to be 
placed under international control, under boards which are to secure equal 
economic opportunities for all; all construction of naval vessels and manvu- 
facture of artillery and munitions shall cease immediately; all armies are to 
be reduced by one half, and such portions of the demobilized forces are to be 
turned over to an International Control Board as will give the Board an army 
twice the size of any other standing army. The Control Board is to be au- 
thorized to use this force against any nation that goes to war or to use it in 
general to prevent or punish any violation of the contract. Such are some of 
the provisions of the proposed contract for peace or war. It is hardly to be 
supposed that the authors of this book expect this proposal to be considered 
seriously by responsible statesmen or by the mass of the people in any coun- 
try. Isit not rather the expression of a sardonic pessimism? It seems to be 
with tongue in cheek that the authors challenge the critics by demanding 
that for every clause they cast aside as impractical they substitute another of 
their own which will actually accomplish the same purpose. H.W. TEMPLE 
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